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NOTE 


THESE two volumes contain all the extant rulings of the 
Judicial Commissioner of Upper Burma published between 
«he years 1892 and 1896. The arrangement is the same as 
that of the current series of rulings. It is requested that, in 
future, when rulings are cited, the page of this compilation, 
not the number of the original circular, may be quoted. 

In some cases the head notes have been re-written. An 
endeavour has been made to enter, in places where obsolete 
enactments are quoted, references to the enactments now in 
force. Many references have been printed as footnotes in- 
stead of in the body of the judgments. In other respects the 
judgments are printed as delivered. Footnotes which do not 
appear in the original judgments are enclosed in brackets. 


The undermentioned circulars and rulings, which appear to 
be obsolete or for other reasons ineffective, have been omit- 


ted :-— 


Circular No. 7 of 1893. Circular No. 82 of 1894. 

Circular No. 31 of 1893 Circular No. 93 of 1894. 

Cirgular No. a of 1893. ayia No. 102 of 1°94 (the Towns 
Circular No. 66 of 1893. Se ‘having been amended). 
Circular No. 74 of Brit (in part). Circular No. 103 of 1894. 

Circular No. tos of 1893. Circular No, 114 of 1894. 

Circular No. 3 of 1894 Circular No. 3 of 1895, 

‘Circular No, 12 0f 1864 ‘tin part). Circular Mo, 8 of 1895. 

Circular No. 16 of 1894. Circular No. 10 of 1895. 

Circular No. 40 of 1894. Circular No. 16 e 1895 (in part). 
Circular No. 43.0f 1894. Circular No. 29 of 1895. 

Circular No. 44 of 1894. Circular No. 30 of 1895. 

Circular No. 58 of 1894. Circular No. 44 of 1895. 

Circular No, 61 of 189 (in part), Circular No, 48 of 1895. 

Cifgular No. 68 of 1894. Circular No. 63 of 1895 

"Circular No. 74 of 1894. Circular No. 88 of 1895. 

Circular No. 77 of seo ‘Gn part). Circular No, 95 of 1895. 

Circular No. , 81 of 1894. * 


Printed Judgments, 1896, p. 8. 
Printed Judgments, 1896, p. 23. 
Printed Judgments, 1896, p. 80. 
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UPPER BURMA RULINGS, 1892—1896. . 


ee 


Arms—19, 2 5, 2g. 


Before F. S. Copleston, Esq. 
QUEEN-EMPRESS v,. NGA PO TEIN. 


Dalwes, spears, and forks cannot be regarded as military stores under section 14, 
and the mere posséssion of such weapons is not punishable in Burma under _ section 
19 of the Arms Act, but going armed, section 13, with swords or spears without a 
license is punishable. Sanction of the District Magistrate is necessary before pro- 
secution under section rg ( f) can be instituted, Search for arms was illegal as it 
was not ordered by a Magistrate in pursuance of section 25, Arms Act. 

THIS case calls for several remarks, The Magistrate has convicted 
the accused Nga Po Tein of being in possession of “a. dalwé, two 
‘spears and a fork—arms—in contravention of section 14 0f the Arms 
“ Act,” and has sentenced him to a fipe under section 19, Arms Act. 
The judgment states also that the accused has pleaded guilty and that 
he has committed an offence under section 79 (7), Arms Act. 

In the first place, section 14 refers to cannon or firearms or any 
ammunition or military stores, There is nothing to show that the 
dalwé, spears, or fork came under either of these heads, nor do | see 
how they can possibly be regarded as military stores—the only head 
which I can suppose the Magistrate to have had in his mind. The 
dalwé awd the spears were no doubt arms, and had the accused been 
found going armed with them , without a license (section 13) he could 
have been convicted. But the mere possession of arms such as these 
is not a punishable offence in Burma. As to the fork there is nothing 
to show that it was an “arm” at all, and any presumption that may 
arise would be thaf it was not, an “ arm,” but an agricultural instru- 
ment. 

It follows from the above that section 1g (7) does not apply. But 
supposing, as the Subdivisional Magistraté- did, that this clause did 
apply, the sanction of tke District Magistrate was, necessary under 
section 29 before the prosecution could be instituted. 


The weapons were foifad in the accused person’s house during a. 


search instituted by the thugyi, two constables, and others. This 
search, waé illegal, a$ it was not ordered by a Magistrate, vide section 
25, Arms Act. - 

Finally, it appéars that the Magistrate .who tried this case is a 
Magistrate of the second class, and as such, in accordance with section 
29 of the Code of Criminal Procedure, he is not empowered to try a 
case under section 19 of the Arms Act, : 

_ The conviction and sentence on Nga Po Tein must be set, aside. 
The fine, if paid, will be refunded.” 


Criminal Revtston 
No. 636 of 
1894, 
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Arms—29. 
a ea a eee ee nie) 
Arms—2g 
Criminal Revision Before F. S. Copleston, Esq. 
Ly 
es QUEEN-EMPRESS v. PA TWE WA. 
September 2. Conviction under section 19 (/) of the Arms Act set aside as the Court had no 


ia power to allow proceedings to be instituted without the District Magistrate's sance= 
tion under section 29 of the same Act. The defect corresponds to the want of 
sanction under section 195 of the Code of Criminal Procedure to certain prosecus 
. tions, without which no Court can take cognizance of the offerice, and procecdingya 
would be void under section 530, Criminal Procedure Code, but for the third parae 
graph of section 537, Criminal Procedure Code. It would appear, from its lng 
expressly mentioned, that this want of sanction is not an error, omission, or inrogit 
larity such as is referred to in the first paragraph of section 537. 
_ The propér procedure in making the search was also not followed, - 
References : 

Selected Judgments, Lower Burma, pages 426, 536; Weir’s, page 43x} 

Upper Burma Rulings, 1892—96, I, p. 1; and Judicial Department 
Notification No. 64, dated 4th September 1879.* : 

Tuis is the case of a conyiction under section 19 (/) of the Arms 
Act for possession of arms. The District Magistrate has submitted 
the proceedings under section 438, Criminal Procedure Code, with a 
recommendation that the accused be released. The grounds of this 
recommendation are, first, that the sanction of the District Magistrate, 
required under section 29 of the Act before proceedings can be insti« 
tuted, was not obtained, and, secondly, that the search which purporte , 
ed to be made, not under a Magistrate’s warrant issued under sectioa 
25 of the Act, but under the Criminal, Procedure Code, was made by 
a police constable and others ‘not in the presence of an Inspector of 
Police as required by section 30 of the Act and Judicial Department 
Notification Né. €4 of 4th September 1879. ‘There is’no doubt that 
an offence was committed by the accused, who,was in possession 
of arms, and, this being the case, the fact that the legal procedure was 
not followed in making the search would fiot be sufficient to make 
it necessary to acquit the’accused. The police should, however, be 
careful not to act, illegally and lay themselves open to possible pains 
and penalties, 

As to the question whether the proceedifigs are void or should be 
quashed for want of the District Magistrate’s sanction, decisions are 
not absolutely uniform. ' : eee te 

The Judicial Commissioner, Lower Burma, in the case of Queen 
Empress v. Nga Shwe Hwa and another,+ held that the defect was 
covered by section 537, Criminal Procedure Code, as it appeared to 
the Judge, Mr Meres, that that provision embraced the afcls [pFO- 
cee‘lings before and during the trial and no failure of justice was oc- 
casioned. But Mr. Fulton, Judicial Confmissioner, Lower Burma, set 





* Modified by Judicial Department Notification No 470, dated 15th Decomber 
1888. , 
+S. J,L. B, 426 
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Arms—20. 


aside a conviction under similar circumstances in Queen-Emprvess vy. Queen-Empress 
Nga Po Ka.* The Madras High Court, in Reyision.Case ‘No. 72 of 0. 
1882,} also quashed a conviction similarly. In this Court several Ba Te, Wie 
convictions have been set aside in unpublished cases for want of the 

District Magistrate’s sanction. The case of Queen-Empress v. Nga 

fo Teint is not conclusive, as the Magistrate in that case had no 

jurisdiction at all, and the conviction must have been quashed: on that 


ground alone. 

It appears to me that the defect is not covered either by section 
537, Criminal Procedure Code, or section XV of the Criminal Justice 
Regulation. The trial of an offender-under section 19 (f), Arms Act, 
without the District Magistrate’s sanction, is not an error of proce- 
dure. The Court had no power to allow proceedings to be instituted 
without such sanction. The defect corresponds to the want of sanc- 
tion under section 195, Criminal Procedure Code, to certain prosecu- 
tions without which no Court can take cognizance of the offence, 
and proceedings would be void under section 530, Criminal Procedure 
Code, were it not for the third paragraph of section 537, Criminal Pro- 
cedure Code, which specially provides that no conviction shall be 
reversed for want of sanction tinder section 195 unless a failure of 
justice has been occasioned. It would appear, from its being express- 
ly mentioned, that this want of sanction is not an error, omission, or 
irregularity, such as is referred to in the frst paragraph of seciion 
537: 
There isenothing to show that there has been a failure of justice in 
this case, as probably the District Magistrate, if he had been referred 
to, would have sanctioned the prosecution. Still, as 1 cannot regard 
the defect as a mere irregularity of procedure, I must hold that the 
conviction is wréng, and it is cecalinaty set aside. 

There is nothing to prevent the District Magistrate ordering a fresh 
prosecution of the offender if he wishes to do so. 





*$.J. L.B., 563. | + Weir, 4gr. * |” Page 1. 
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Arrest—Irregular or illegal. 





See also pages 2, 48, 123, 153, and 313. 
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Copy of Judgment. 





Copy of Judgment. 





Before G. D. Burgess, Esq., C.S.1. Criminal Revision 
MAUNG ZA KYE v. QUEEN-EMPRESS, wi al 
Delay in furnishing copy of judgment to prisoner in jail on application of bees 
; Superintendent. ; 


e 

The accused, a prisoner in jail, applied through the Superintendent for a copy 
of judgment for the purpose of appeal on the 28th of December, but the copy was 
not received in the jail till the toth of March. ; 


The Magistrate returned the application with an endorsement stating that copy 
had already been furnished to the accused’s daughter and that the proceedings 
had been sent to the Court of Session, and the consequence of this erroneous pro- 
cedure was that a delay of about two months anda half occurred before the 
appeal could be presented. It wasthe Magistrate’s business to comply, or arrange 
for Seis with the requisition for copy of judgment with as little delay as 

ossiple, 
in order to prevent the occurrence of such extraordinary delay another time, 
Superintendents of Jails will be at liberty, if any confusion of this kind takes place, 
to forward the petition of appeal without waiting for the copy of judgment. 

A REFERENCE has been made to the Superintendent of the Jail in 
this case, and the papers which he has forwarded show the following 
result. ; 

The petitioner, accused, was sentenced on the 5th December. 

Copy of judgment was “applied for on the 28th December, but was 
not received in the jail till the roth March. 

On the 14th March the appeal was presented to the Superintendent 
of the Jail. se 

It was, therefore, within time, the period between the 28th Decem- 
ber and the roth March being deducted. It was, however, returned 
to the jail on the same day, the 14th March, on the ground that the 
time for appeal kad elapsed. 

The proper order would have been one for the rejection of the 
appeal. se ; . 

eR aldne the order passed as equivalent to a rejection, it is now set 
aside as the appeal is not time-barred, and the appeal will according- 
ly be registered and dealt with on its merits. 

The extraordinary delay in furnishing copy will have to be enquired 
into. A copy of judgment had already, it seems, been supplied to 
accused’s daughter and the proceedings had been sent to the Court of 
Session, but ‘t was the Magistrate’s business to comply with the ap- 
‘plication; and the delay that was allowed to occur was a hardship to 
the appellant. ; 4 

The copy of judgment shows the 27th February instead of the 
e8th December as the date of application for copy. This discrepancy 
should also*be explained. 

Let the original petition of appeal and the application for revision 
with copy of judgment be transferred to the Court of Session fox dis- 
posal in appeal. 


Maune Za Kyz 
Uv. 


Queen-Emrress. r 
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Copy ‘of Judgment. 





In explanation of delay 'the Magistrate states :— 


*« Superintendent of Jail asked for “copy of judgment on the 28th December 
894, and he was told ‘that “copy had ‘already been:granted (z.c., to accused’s 
daughter) and the proceedings had been sent to Sessions Judge.” 

This reply was not to the point. It was the ‘Magistrate’s business 
sto ‘procure and ‘forward ‘the copy applied ‘for or to:arrange thatsthis 
should be done. 


‘In order:to'the prevention of a-similar thing happening -again, ‘it is 
requested that if a Superintendent of -a jail finds ‘that there ‘is any 
-confusion about obtaining -copy of judgment, he -will note.the:circum- 
‘stantces-and’send on the petition“of appeal without ‘it. 
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Court-fees—31. 


Before G. D, Burgess, E'sq., C.8.1. Criminal Revision 
QUBEN-EMPRESS «. NGA LU GALE ann NGA SHWE ON. Bee 
* First accused convicted under section 352 of the Indian Penal Code, and sen- se 


tenced to pay a fine of Rs. 5 with Rs. 22-8-0 costs. 
Improper order includin as costs the amount of court-fee on a power of attors 
ney ; and the subsistence allowances and travelling expenses of witnesses. 


FRoM the report now received it appears that the costs awarded 
in this case include Rs. § for court-fees and Rs. 17-8-0 for witnesses’ 
subsistence allowance and cart-hire for conveying the witnesses to 
and from the Court. 

The court-fees include a sum of eight annas on a power of attorney. 
This charge must be struck out as not allowable under section 31 of 
the Court Fees Act. The whole of the expenses on account of witnesses 


must also be struck out as there is no authority for charging them to 
the accused. 


The sum to be returned to the accused is thus 18 rupees. 


If the Magistrates desired to make the accused pay for the ex- 
penses of the prosecution, they should have imposed a sufficient fine 
out of which compensation could have been awarded under section 
545, Code of Criminal Procedure. But the amount of costs incurred 
is excessive, and was due in great part to delay in the disposal of the 
case, so that it could not properly be allowed any way. 
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See also page 262. 
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ny 


Before G. D. Burgess, Esq., C.S.1. Devminal Reviciex 
No. 1223 of 
QUEEN-EMPRESS v. KARIMPUDEIN. 1893." 


4s petition presented by an accused person in his defence in a summons case is 
chargeable with a court-fee when the provisions of clause (xvii), section 19 of the 
Court Fees Act do not apply. 


, THIS was a summons case under section 352, Indian Penal Code, and 
the Magistrate accepted a petition from the accused in his defence 
without a court-fee stamp. The case being tried under Chapter XX 
of the Code of Criminal Procedure, not under Chapter XXI, section 
256 would not be applicable. The Magistrate in explanation has quot- 
ed acircular of the Judicial Commissioner, Lower Burma, No. 35 of 
1884,* but it relates only to written statements in civil suits, which 
it was held, following a ruling of the Bombay High Court (5 Bom, 
400), aré not liable to any court-fee when tendered as an answer to a 
plaint at any time before or at the first hearing. 

The District Magisfrate considers that Schedule II, 1 (2), of the 
Court Fees Act requires a stamp in every case of a written defence 
presented to a Criminal Court, whether the offence charged be cog- 
nizable or not. The clause referred to provides for the charge ofa 
court-fee of 8 annas on an application or petition “when presented to 
‘a Civil, Criminal, or Revenue Court, or to a’Collector or any Revenue 
“ Officer having jurisdiction equal or subordinate to a Collector, or to 
“any Magistrate in his executive capacity, and not otherwise provided 
“ for by this Act.” 

The same question has arisen in several other cases, in none of 
which has any authority been adduced for the exemption of written 
defences in summons casés from the requirement of the payment of a 
court-fee laid down in section 6 of the Act. Clause (xvii) of section 19 
of the Court Fees Act exempts from the charge of a fee a “ petition 
“by a prisoner, or other person in dyress or under restraint of any Court 
‘or its officers,” but otherwise a petition from an accused person in his 
defence, at least in summons cazes, appears to be liabie to the pay- 
ment of a court-fee, 





* Lower Burma Civil Circulars, section 150 (d). 
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Criminal, Justice Regulation:—III. 





Before G. D. Burgess, Esq. 6.8.1. 
QUEEN-EMPRESS +, TUKAUNG. 

INegality of trial by District.Superintendent. of Police. under. his powers ag a 
Magistrate. 

THE Magistrate who. tried this case has omitted to take evidence-ag 
to the déposition in which the accused was said:to have made-the al« 
leged false statements. Apparently. the proceedings in which the 
alleged false evidence was given Were not produced with the original 
deposition, nor is:there any certified copy of the deposition prepaned, 
under section: 76 of the Evidence Act on the record. The accused,, 
however, in his examination admitted making: the false statements in 
the trial. of the case in which he was complainant, and pleaded. guilty 
to the. charge,,so that substantially no injustice has probably been 
done in. respect of: this particular matter. But the officer who tried. 
the case was the Police Officer in charge of the police of the district 
in the capacity’ of District. Superintendent, and section 20 of the 
Police Act and the last part of section 14 of the Cede of Criminal Pro- 
cedure preclude Police Officers from exercising authority such.as this. 
Paragraph lI of the Schedule of the Criminal Justice Regulation cn- 
ables the Local’Government to confer magisterial powers on Poljce 
Officers. notwithstanding these: provisions, but it would seem that such 
powers would have to be specially conferred and that they are intend: 
ed’ for particular purposes: For instance, a Police Officer acting, ag 
Civil Officer at the Jade Mines or Sadén might be given ordinary 
magisterial’ powers because there would be no other Magistrate at 
those places. It does not appear that powers have been conltrred on 
the Police’ Officer who triedithis case-under paragraph. Illi of: the: Sche- 
dule of the-Criminal Justice Regulation. The order under: which: he- 
seems to have his powers is contained: in: Judicial Deparbment Notifir 
cation No, 146, dated the: 23rd. March 1893}. which. confers: the: powers 
of a Magistrate of the-first class. upon the District Superintendent. or 
other Chief ©fficer of Police in. alt: distrigts:of Burma,. and it is obvi- 
ous: that that notification, applying as. it does. to Lower Burma, cannot. 
be meant to: give the special pewers for which, excepting the Salween 
and Arakan Hill Tracts districts, there is provision in Upper Burma 
alone. De 7 s s ; 

If this view is correct, there has been no’ proper. trial of the accuscd 
at all, and the District Magistrate should suspend the sentence and 
release the accused on bail upon receipt of a copy of these remarks, 
unless he has cause to show tothe contrary. «= 

Final orders will be passed upon receipt of .the District Magistrate's 
report. = 

< the accused will have served out his sentence by the end of this 
month, there will probably be no occasion for a re-trial in aay event, 


— 





‘ On the report of the District Magistrate, the proceedings were 
subsequently quashed, : : 
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Criminal Justice Regulation—XII. 


Before G. dD, Burgess, Esq, CSL. Criminal Revision 
QUEEN-EMPRESS v. NGA CHIN. No. 279 of 
é 892. 
Charge under s. qt of the Excise Act. c 


“The Upper Burma Criminal Justice Regulation does not confer on District 

Magistrates the powers of setting aside an order of acquittal. 
Reference.~-L.L.R., 9 Alb, 134. ; 

THE accused, Nga Chin, was tried by the Township Magistrate for 
an offence under section 43 of the Excise Act and was acquitted, 
The case was brought to the notice of the District Magistrate by the 
Subdivisional Magistrate. The District Magistrate passed the fol- 
lowing order :— 

_ “IT consider that Maung Chin was improperly discharged. He admits posses+ 
sion of the teddy, which was more than he could legally possess. I direct, his 
re-arrest, and fresh trial before the Subdivisional Magistrate, Salin.” 

The accused does not seem to have been given any opportunity of 
showing cause why an order for his re-trial should not be made, 

The Subdivisional Magistrate re-tried the accused accordingly, con- 
victed him under section 41 of the Excise Act, and sentenced him to 
pay afine of Rs. 3 or, in default, to suffer seven days’ simple impri- 
sonment. The fine was paid. a 

The case having come before this Court in revision, the District 
Magistrate was asked for a report. He states that he was acting 
under section 15 (3) of the Criminal Justice Regulation, the Township 
Magistrate- being a Magistrate of ‘the second class, and that, as the 
section says the District Magistrate can pass such order as he thinks 
fit in a.case in which a Subdivisional Magistrate has forwarded the 
record of a proceeding before a Magistrate of the second or third 
class, he thought fit to Set aside the order of acquittal and order a re- 
trial. 

The order of the District Magistrate was passed under the Crimi- 
nal Justice Regulation, which expired at the end of last year. 

The power conferred on District Magistrates of passing such orders 
as they think fit on the procezdings of Magistrates of the second and 
third class occurs in paragraph XV of the Schedule of the Regulation,* 
by which the right of appeal given by the Code of Criminal Procedure 
was greatly restricted, and the apparent object of the provision was to 
temper this limitation in favour of convicted persons by allowing 
prompt interference on the part of the District Magistrate without the 
delay and inconvenience of a reference to the High Court. A wide 
interpretatiom! was, however, given to the words used in paragraph 
XV (3), and in some instances sentences were enhanced. My prede- 
cessor was of opinion that this interpretation was wrong. In Criri- 
nal Revision No. 1014 of 1891 he observed: “It is, however, very 


Ps [athe reference is to the Regulation -of 1886as modified by Regulation Mi. 
1890. 
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QuUEEN-EMPRESS 


Vv. 
Nea Cun, 
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“ doubtful whether the words ‘ pass such order in the case as he thinks 
“ fit,’ confer upon the District Magistrate any power of enhancement, 
“Tt is manifest that the order must be a legal one, 7 e., an order autho- 
“rized by law, and 1 am aware of nothing in the law which confers upon 
‘any Court (save the High Court) power to enhancesentences, There 
“is, moreover, no urgent need for any other Court to have such power’ 
“ whereas hardship might be entafled-by delay in giving effect to reduc- 
“ tions.or reversals of sentences. The Sessions Judge of the Southern 
“ Division has pointed out the difficulty as to appeals which arises if 
“ District Magistrates have powers ofenhancement. [ know it is com- 
“monly assumed that they have ; but | am not prepared to support the 


“assumption.” He therefore held an order of enhancement of sentence 


by a District Magistrate in revision to be ultra vires, and, as the pos- 
session of the power of enhancement seemed to be doubtful, District 
Magistrates were desired by me to abstain from attempting to exer- 
cisé it. ae 

This state of matters has been altered by the present Criminal 
Justice Regulation, which has introduced the normal right of appeal 
with slight exception, and has provided in paragraph XIl of the Sche+ 
dule for the enhancement of sentences’by District Magistrates in re- 
vision, subject to the condition of the accused having an opportunit 
of showing cause against an order which it is proposed to pags to his 
prejudice. : 

But the same argument as previously applied with respect to en- 
hancement of sentence seems to be still applicable in regard to inter- 
ference by a District Magistrate with an order of acquittal. Both by 
the former and by the present Criminal Justice Regulation the Code, 
of Criminal Procedure extends to Upper Burma except the Shan 
States, so far as it can be made applicable in the circumstatices for 
the time being, subject to the modifications set forth in the schedule, 
and the schedule and the Code must be read together. - It is also pro- 
vided that “ for. the purpose of facilitating the application of the Code 
“any Magistrate or Court may construe any provision therein with 
“such alterations not affecting the substance as may be necessary or 
“ proper to adapt it to the matter before the Magistrate or Court.” 
Section 417 of the Code of Criminal Procedure permits an appeal 
utider the orders of the Local Government to the High Court from an 
order of acquittal, and section 423 (a) states- what can be done in an 
appeal from an otder of acquittal. Section 439 permits a High Court- 
to éxercise in its discretion any of the powers conferred on a Court of 
appeal by section 423, among others, The section concludes by pro 
viding that-nothing in it ‘shall be deemed to authorize a High Cour: 


“ to convert a finding of acquittal into one of conviction.” 


The effect of section 439 in regardcto orders of acquittal was dis- 
cussed before a Full Bench of the High Court, Allahabad, in the case 
of Queen-Empress v. Balwant,* and it was held that a High 


* LL.R., 9 All, 134. 
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Court could revise orders of acquittal, with the limitation that it was 
forbidden to convert a finding of acquittalinto one of conviction. In 
saying that a High Court could exercise the'powers conferred: by sec- 
tion 423, clause (a), except this last, the Court used the words “a 
clause, be it observed, which concerns a High Court alone,” and from 
this language it may be inferred that the Court considered that only a 
High Court could deal with an order of acquittal. 

elf it had been intended to permit a District Magistrate in Upper 
Burma to interfere with an order of acquittal, the Regulation would 
probably have said so plainly, and it may be remarked that in the new 
Criminal Justice Regulation the marginal entry in paragraph XII of 
the Schedule is “Revision (sections 435 to 438),” section 439 not 
being mentioned. It seems unlikely too that it could have been intend- 
ed that a District Magistrate who could not hear an appeal against an 
order of acquittal should be authorized to revise such order of his own 
motion. Ifhe could do so, there would apparently be nothing to pre- 
vent him from finding the accused, who had been acquitted, guilty and 
passing sentence on him, and thus exercising a power of which a High 
Court 4s a Court of Revision is specifically deprived, 


On these grounds, | am_ of opinion that neither under the former 
nor the present Criminal Justice Regulation does a District Magis- 
trate possess the anomalous jurisdiction which has been exercised in 
this case, and [ accordingly quash the District Magistrate’s order far 
a re-trial and the conviction and sentence on accused on the re-trial. 


The fine must be refunded. 


The case ig of too small importance to direct any further proceed- 
ings against accused. 


QugEN-EMPRESS 


Use 
Nea Cuin, 
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Crimitial Revision Before G. D. Burgess, Esq., €S.1. 
do QUEEN-EMPRESS 2. (1) NGA YAN LIN, (2) MA YON. 


— Section XII of the Schedule of the Upper Burma Criminal Justice Regulation, 
conferring powers of revision on District Magistrates, includes the power of revis- 
ing an order of a Magistrate of the second class awarding a portion of a fine asa 
reward. 


Tue District Magistrate has referred this case with the following 
enquiry :— i 

“Is an order passed by a Second-class Magistrate under section 50, Excise Act, 
awarding a fine, open to revision by the District Magistrate under section X11 of 
the Upper Burma Criminal Justice Regulation ? 

“In other words, is the order awarding a fine a proceeding within the meaning 
of section 435 of the Code of Criminal Procedure to which section 438 and section 
XII of the Regulation refers ? 

“have examined the proceedings in the case and see no reason to interfere 
except in regard to the reward granted,” : 

The order of the Magistrate awarding a portion of the fine as a re- 
ward to the arresting officer is part of the proceeding of the trial of 
accused, which is of course a judicial proceeding according to the 
definition in section 4 (d) of the Code of Criminal Procedure. 


This proceeding being before a Magistrate of the second class, the 
District Magistrate, after calling for it, could, under the provisions of 
paragraph XII of the Schedule of the Criminal Justice Regulation, pass 
such order in the case as he thought fit. This provision would include 
the power of passing an order with regard to an award of a. portion of 
a fine under section 50 of the Excise Act. E 


It may be observed that the question before the convicting Magis- 
trate was whether the liquor found was fermented liquor or not. If 
it was, the alleged purpose of making vinegar out of it was immaterial. 
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SCHEDULE, SECTION XI. 


see also pages 24, 191, and 221, 


SCHEDULE, SECTION XII. 


See also page 59. 


SCHEDULE, SECTION XV. 


Sée also pages 2, 35, and 187. 


Criminal Revision 
No. 850 of 
1893. 
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Before G. D. Burgess, Esq., C81. 
QUEEN-EMPRESS v. LABAN HLA anp MA TAN or LASHI TAN, 


A Subdivisional Magistrate may record the confession of an accused person out- 
side the limits of his subdivision, but within the limits of the district. 


Referencesm—1.L.R. 4 Cal., 696; LL.R. 5 Cal, 954, 

In this case a Subdivisional Magistrate, being at the headquarters of 
his district and outside his subdivision, recorded the confessions of two 
accused persons who were in custody for an offence committed in his 
subdivision. 

He subsequently made investigations in the case and sent it to the 
District Magistrate for trial, but he might have carried out a regular 
enquiry and committed the accused to thé Court of Session. The case 
has come before two Sessions Judges, who have taken diametrically 
opposite views as to the validity of the Magistrate’s proceedings in 
recording the accused’s confessions outside the limits of his subd'vision. 


‘[his difference of opinion is probably due to an ambiguity of lan- 
guage in section 12 of the Coce of Criminal Procedure. ‘That section 
provides that the Local Government may appoint as many persons as 
it thinks fit, besides the District Magistrate, to be Magistrates of the 
first, second, or third class in any district, and that it or the District 
Magistrate, subject to its control, may from time to time define local 
areas within which such persons may exercise all or any of the powers, 
with which they may respectively be invested under the Code. The 
section then goes On tosay—~ 

« Except as otherwise provided by such definition, the jurisdiction and powers 
of such persons shall extend throughout such district.” 

The district in this instance has been divided “into subdivisions 
under section 8, and the Magistrate whose proceedings are in ques- 
tion is in charge of one of- them. Apparently the two Sessions Judges 
have read the last clause of section 12 in two opposite ways—one 
taking it as meaning that; when a Magistrate is appointed to a de- 
fined area like a subdivision, the exercise of his powers is thereby 
limited because of the definition of a local area; and the other inter- 
preting itas meaning that there is no ‘timit on the exercise of the 
Magistrate’s powers throughout the district unless it is expressly so 
provided in the definition of the local area, * Po. 

The matter is not without difficulty. Section 531, Code of Crimi- 
nal Procedure, clearly implies by its mention‘ of an enquiry, trial, 
or other proceeding taking place “in a wrong sessions division, dis- 
trict, subdivision, or other local area” that, when subdivisions or other 
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local areas are defined, limits of jurisdiction may have been laid down 
which must be observed. But this may have been intended to meet 
cases in which special orders have been made limiting jurisdiction. 


It seems that the High Court, Bombay, has held that a Magistrate 
appointed for a whole district, but put in charge of particular zalukas 
onfy, is not without jurisdiction if he enquires into or tries a case in 
another ¢aluzhka of the same district (Rombay High Court Cr. Rul, 
3ist August 1881), The Madras High Court appeats to have come to 
a similar opinion (Madras High Court Pro., April 1880, quoted in the 
note to’section 13, Code of Criminal Procedure, in Prinsep’s edition). 
This view also seems to be in accordance with the sense in which the 
language of the last clause of section 12 would most commonly be 
understood. 

The Magistrate'was transferred on return from léave to the charge 
of the subdivision, which had the effect of appointing him to be a 
Magistrate in the district. Inthe district he would be able to exercise 


the general powers of his class while he could exercise the special - 


powers of a Subdivisional Magistrate only in his own subdivision ap- 
parently. The cases reported at page 696, 4 Cal., and at page 954, 5 
Cal., indicate that in the opinion of the High Court of Bengal a Magis- 
trate may record a confession outside the Hmits of his subdivision, 
thongh he may not conduct an enquiry outside those limits. 


The coriclusion I come to after the above examination of the ques- 
tion is, that the Subdivisional Magistrate had power to record the con- 
fessions of the accused at the headquarters of the district, though be- 
yond the limits of his subdivision. The result does net affect the only 
one of the accused who was convicted, as he did not appeal against the 
conviction, but against the severity of the sentence alone. 


Quegrx-EMPRess 


v. 
LABAN Hta, 
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Criminal Revision Befove F. S. Copleston, Esq. 
No, 6 ss 
oe QUEEN-EMPRESS v.MI E GYWE. 
August 6. 


Imprisonment in default of Bo ly of fine should, as a rule, be awarded in the 
judgment in cases where the Court is competent to award it, unless the Magistrate, 
for special reasons, sees fit not to award such imprisonment in default, because the 
Magistrate has no power to alter his judgment after he has signed it, and, if the 
fine is not paid up at once, he can only proceed under sections 386 and 389, Cri- 
minal Procedure Code, and cannot detain the offender. 


M1 E Gywée was convicted under-section 285, Indian Penal Code, 
and sentenced to pay a fine of Rs. 5. AsI find is not uncommonly 
the case, no sentence of imprisonment was awarded in default of fine. 
Section 33, Criminal Procedure Code, says that the Court may award 
such imprisonment, and it should, asa rule, be awarded in'the judg- 
ment in cases where the Court is competent to award it, unless the 
Magistrate, for special reasons, sees fit not to award such imprison- 
‘ment in default. Fines are not always paid. In this particular case, . 
I find it noted in the diary that the fine was paid after the treasury 
was closed. The Magistrate has no power to alter his judgment after 
he has signed it (section 369, Criminal Procedure Code) and adda 
sentence of imprisonment ; so that, if the fine is not paid up at once, 
he has no power to detain the accused, and can only proceed in the 
ordinary way under sections 386 and 387, Criminal Procedure Code, 
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Criminal Revision 


Before G. D. Burgess, E'sq., C.S.1. - Ne. 7375 of ..* 
’ Z . 
QUEEN-EMPRESS v. NGA PO MAUNG, —e 


‘In Upper Burma section 45 of the Code of Criminal Procedure is as enacted by 
section 4 of the Village Regulation.* 


Cattle-theft is not one of the offences mentioned in section 45, Code of Criminal 
Procedure, as it exists in Upper Burma, and it had not,s far as appeared from 
the proceedings in this case; been made by order under clause (vi) of the section 
an offence respecting which a headmanin this particular district is directed to com- 
municate information. 

Even if the obligation existed, accused would not be liable, because he was not a 
headman appointed under the Village Regulation,a point which has been ex- 
plained at page 169. 


THE District Magistrate has pointed out the law to the Magistrate, 


The Magistrate who convicted has taken an erroneous view of the 
effect *of the Criminal Justice Regulation. That Regulation puts in 
‘force the Code of Criminal Procedure as amended, and one of the 
amendments to that Code is the alteration of section 45 of the Code 
by section 4 of the Village Regulation, The Code having been thus 
amended, it was of course unnecessary to repeat the alteration by en- 
tering it as a modification in the schedule to the Criminal Justice 
Reegulation. 

*% * % * : 

Cattle-theft is not one of the offences méntioned in section 45, Code 
of Criminal Procedure, as it exists in Upper Burma, and it has not, 
so far as appears from the proceedings, been made by order under 
clause (vi) of the section an offence respecting which a. headman is 
directed to communicate information. Consequently accused hus 
committed no breach of obligation by omitting to report the case of 
cattle-theft concerning which these proceedings have been taken. 


Even if the obligation existed, accused would not be liable, because 
he is not 4 headman appointed under the Village Regulation, a point 
which has already been explained in Circular No, 19, Crimiral, of 
1 894.T : s 

The accused has already undergone the sentence of imprisonment, 


but the conviction was wrong and the proceedings must be quashed 
entirely. - 








* [The section added vy section 4 of the Village Regulation remains substituted 
for section 45 of the Code of Criminal Procedure, 1898, in virtue of section 3, sub- 
section (z), of that Code.} : 

. t Page 16g, 
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Criminal Revision 
No. 198 of Before G. D. Burgess, Esg., C.S8.1., 


1893. - QUEEN-EMPRESS v. NGA YO anp NGA AN. 
Breach of bond for good behaviour. 


Section 121 of the Cade of Criminal Procedure does not make the passing of an 
order to furnish security for good behavicur a breach of a previous bond to be of 
good behaviour. : 


In this case one Nga Lugale Ngé was required to give a bond for 
good behaviour for six months, and before the expiry of the term he 
was again brought up under sections 10g and 110 of the Code of 
Criminal Procedure and ordered to furnish fresh security for good 
behaviour for another period of six raonths, 


On the ground of this order the sureties have been compelled to pay 
the amount of security in the original tond, which has been considered 
to have been forfeited. 


Section 121 of the Code of Criminal ,Procedure does not make the 
passing of an order to furnish security for good behaviour a breach of 
a previous bond to be of good behaviour. It only mentions as a breach 
of a bond the commission or attempt to commit or the abetment of an 
offence punishable with imprisonment. The proceedings in which 
accused was required to give security for good behaviour for the second 
time do not show that accused’ had committed or attempted to com- 
mit or abetted the commission of any offence punishable with im- 
prisonment, but only that he was suspected of so doing. 


Under these circumstances the Magistrate’s order of forfeiture of 


the bond and for payment of penalty is bad and must be set aside 
and the amount exacted must be refunded to the sureties. 
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Criminal ‘Procedure—118, 123, 


Before, F. S. Copleston, Esq. Criminal Revision 
- No. 1045 of 
QUEEN-EMPRESS ». NGA PO CHEIN. res 
Criminal Procedure Code, Chapter VilI—Security for good behaviour. October 29. 


°A pérson was ordered, under section 118, Criminal Procedure Code, to give 
security for kis good behaviour for the period of six months. He failed todo so and 
was committed to prison for that period, After about two months, on appeal, the 
District Magistrate reduced the sentefice to three months’ rigorous imprisonment. 
There is no power to order security for six months and to imprison for a less period 
~ than the period for which security is demanded. 

After the District Magistrate’s order reducing the term of imprisonment, the ac- 
cused gave security and was released; He committed a theft after the expiry of 
three months, but within six months cf the original order, and was convicted, 
Alter the expiry of six months, the Subdivisional Magistrate called on the ac- 
cused to show cause why, having been convicted of theft, he should nat give secu- 
rity or be committed to jail for the remainder of the aforesaid three raonths and, 
in pursuance of this proceeding, committed the accused to jailfor 24 days. The 
order of the Subdivisional Magistrate was not a legal order even ifa breach of 
the bond was actually committed. 

The procedure to be adopted on a breach of a bond is set out in section 514, 
Criminal Precedure Code. Any person bound can be ordered to pay the penalty 
thereof. On failure of payment and of realization by attachment and sale of pro- 
perty, the person bound may be imprisoned in the civil jail. Yhere is no power 
given to order the accused person to give fresh security or to be imprisoned for the 
pefiod of the bond. Ali that can be done is to forfeit the bond and proceed as 
above mentioned. esti aee ; 

A.PERSONewas ordered under section 118, Criminal Procedure Code, 
to give security for his good behaviour for'the period of six months. 
He failed to do so and was committed to prison for that period. Aftcr 
about two months, on appeal, the District Magistrate passed the fol- 
lowing-order:  — . 

“ The accused, a cooly, b3s failed to fiad two sureties, inthe sum of Rs 50 in 
all, for his good behaviour for a period of six months, and has been sentenced to 
six months’ rigorous imprisonmen: in default, . 

“ I consider the sentence excessive, and reduce it to one of three months’ rigorous 
imprisonment.” , ; : 

The accused person then furnished securit¥, and wa’ released 24 
days before the term of three months’ rigorous imprisonment had been 
completed. 

After the expiration of three months, but before the expiration of 
‘six months from the date of the original order, tie accused commit: 
ted a theft and was conyicted thereof. The Magistrate of, the Sub- 
divisional Court in which the original order had been passed there- 
upon, after the expiry of six months from the date of the original 
order, called on the accused to show cause why he should not furnish 
fresh security or go to jail for the 24 days remaining out of the three 
months to which the original sentence of six months was reduced by 
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Queen-Empress the District Magistrate. The accused failed to give security, though 


v. 
Nea Po CHEIn. 


what opportunity he had of doing so is not shown in the proceedings, 


and was committed to jail “to serve out the remainder of his original 
sentence of 24 days,” : 


This order was wrong for more than one reason. In the first place, 
the District Magistrate, on appeal, could only pass such an order as 
may be passed under Chapter VIII of the Criminal Procedure Code, 
that isto say, as may be passed under section 123. There is no 
power to order security for six months and to imprison in default for a 
less period than the period for which security is demanded. The 
District Magistrate was not acling under section 124 or section 125. 
The form of the District Magistrate’s order ‘was therefore defective, 
‘and the Subdivisional Magistrate might have asked for'an’ inté}pre- 
tation of it, but probably the order should have been read ‘as réducing 
the period of security to three months as well as the period ‘of im- 
prisonment, since that was the only way in which the reduction of the 
term of imprisonment could be made legal, 


Then, as the theft was committed after the éxpiry of three months, 
there would have been noreal breach of the bond. The borid actu- 
ally executed is not before me, a wrong record having ‘been careless- 
ly submitted in its place ; but, supposing it was taken'for a period of 
six months and that the Subdivisional Magistrate was justihed under 
the circumstances in holding that there had been a breach, as of 
course there had actually been, in that case, thén the order ‘which ‘the 
Subdi isional Magistrate passed was not.a legal or proper one. 


The procedure to be adopted on a breach ofa bond’is set Gut in 
section 514, Criminal Procedure Code. Any person bound can be 
ordered to pay the penalty-thereof. On failure of payment'and of 
realization by attachment and sale of property, the person bound may 
be imprisoned in the civil jail. : yer 

There is no power given to ordér the accused person to give fresh‘ 
security or to be imprisoned for tht perigd ofthe bond. All that ‘can 
be doné is to forfeit the bond and proceed as above mentioned, 


The imprisonment has, of course, long ego expired, but the’ Magis- 


‘trate should be more careful in future to follow strictly the provisions 
of the Code. ~ 


I have not yet considered the qvfestion of the propriety of passing 
an order in respect to the breach of the bond after the expiry of the 
‘period for which the bond was given and after the trial of the theft, 
but | must point out that, as the accused had been seétitenced for the 
theft he committed and presuniably received the sentence considered 
suitable tc the offence, the subsequent proteeding against this per- 
son on the bond was, in effect, an additional punishment for -the 
theft, and does not appéar a proper ‘proceeding even ‘if a legal order 
had been passed. : 
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Before G. D. Burgess, Esg., C81. 


Two parties were in occupation of different portions of the same 
house. The Magistrate ordered one of the parties to ‘clear out.” 
This order he had no power to make under section 145, Code of 

riminal Procedure. 


The object of section 145 is to preserve the public peace by allow- 
ing the Magistrate to determine for immediate purposes questions of 
the possession of immoveable property. The respective rights of {he 
parties in the house would be for the decision of a Civil Court. 


Criminal Revision 
No. 496 of 
892. 
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Criminal Revision Before G. D. Burgess, Esq., €.8.1. 
No, 203 of 
1894. ABDUL RAHMAN +v. QUEEN-EMPRESS. 
Information relating toe the commission of a cognizable offence given orally to 


an officer in charge of a police-station and reduced to writing by him or under his 

direction, according to the provisions of section 154 of the Code of Criminal Byvo» 

cedure, becomes a “public document” under section 74 of the Evidence Act, and 

its contents may be proved by a certified copy under section 77. A police officor ls 

a“ public officer” under section 74, The certified copy msut be given by the 

public officer having the custudy of the document as provided in section 76, 
References.—Evidence Act (Field’s 5th edition), pp. 654 and 655; S. Jy LB 

572. 

THE District Magistrate has passed a sentence in this case which, 
under the Criminal Justice Regulation, is not open to appeal. It 
would have been better and more convenicnt to have imposed an 
appealable sentence in a case of the kind. The present application 
has been made for revision of the conviction and sentence, 


The accused has been convicted of fabricating false evidence against 
the complainant by hiding in his room two bangles alleged to have 
been stolen. There is no direct evidence that accused placed the 
bangles where they were found, but it is inferred from the circum- 
stances of the case that he did so, One of these circumstances ig the 
alleged charging of the complainant by the accused with the theft of 
his wife’s property. +) 

It is objected on accused’s behalf that there is no lega: proof of the 
alleged circumstance. The accused made a complaint to the police 
and the information was taken down under the provisions of section 
154, Codeof Criminal Procedure. So far as the record shows, the 
statement thus recorded was not produced in evidence, but’ only a 
copy, which is filed as Exhibit I. ‘lt is conteaded that nothing was 
admissible in evidence but the original document itself, and reference 
is made to the notes in Mr. Justice field’s edition (the-fifth and last) of 
the Evidence Act, under sections 155 and 157, pages 654 and 655, 
and to the case of Quevn-Empress v. Nga Si,* as showing that the | 
originals of documents recorded under section 154, Code of Criminal 
Procedure, must be produced, and that secondary evidence of their 
contents cannot be given, unless such’secondary evidence is allowabie 
owing to special circumstances. But it does not appear- from th2 
passages quoted that the question whether such documents are public 
documents was considered or not, and it would seem that the expres- 
sion “ secondary evidence” was used in a general sertse and not with 
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reference to the special kind of proof provided for in the case of pub- 
lic documents in the shape of certified copies. It is argued that the 
reduction to Writing of information given to the police relating to the 
commission of a cognizable offence under section 154, Code of Cri- 
minal Procedure, is not a public’ document, and that it cannot be 
inspected by any one who wishes. 


But it seems clear that such documents are the acts or records of 
the acts of executive public officers, and, if so, they are public docu- 
ments under clause (ili) I of section 74 of the Evidence Act. ‘‘ Pub- 
lic Officer” is not defined in the Act, but it cannot be doubted that 
a Police Officer is a ‘Public Officer,” and the definition of “ Public 
Officer” in section 2 of the Code of Civil Procedure distinctly includes 
a Police Officer. 


Although there is no express provision of law giving the public a 
right to obtain copies of statements recorded under section 154, Code 
of Crimmal Procedure, there is also nothing to take away the right 
which on general principles would seem to belong toa person having 
an interest in the matter, as, for example, a person against whom the 
information was laid to inspect the document recorded. No authority 
precisely bearing on this point has been found by the learned Advo- 

cate for accused, nor can I discover any, and in the absence of author- 
' ityeto the contrary a document recorded under the provisions of 

section 154, Code of-Criminal Procedure, may be held to be a public 
document of which a certified copy can be given under section 76 of 
the Evidence Act and produced in proof of its contents under_sec- 

tion 77. 
But the further objection is taken that if a certified copy can be 
produced in proof “of the «information laid by accused under section 
9154, Code.of Criminal Procedure, still the copy filed on the record is 
not a cértified copy according to law, and this objection must prevail. 
The document filed is certified as a true copy by a person who signs 
with the designation “ 2nd clerk, Subdivisional Officer's.” It cannot 
be presumed that the second clerk of the Subdivisional Officer is the 
public officer having the custody of the police records that are public 
documents, and there is nothing to show that it was his official duty 
to,have the custody of them. Consequently the copy on the record 
cannot,be takeh to be the certified copy of the original provided for 
by law and it is inadmissible in evidence. 


ABDUL RAHMAN 


vw 
Queen-EMPREsS. 


Criminal 
Miscellaneous 
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Before F. S. Copleston, Esq. 
MAUNG KYE v, QUEEN-EMPRESS. 


The preliminary inquiry referred to in section 476, Code of Criminal, Eropnd to, 
should have been made by the District Magistrate before he o.dered the prdse- 
cution for making a false complaint. ~ 


THE sanction given. by.the District Magistrate to prosecute. Nga, 
Kye for a false complaint caynot be upheld. Nga Kye, it.appears,, 
made a complaint of theft to the. police. This was thrown out by the 
police. He then applied to.the District Magistrate for further inquiry, 
repeating his charge of theft against certain persons. The Magistrate 
sent this complaint to the District, Superintendent of Police for report, 
and. on that report the District Magistrate passed the following order: 
“Nga Kyé should be prosecuted for making a false complaint.” The 
order should have quoted the section of the Penal Code intended: It 
should have specified.the Court or other place in which, and the occa 
sion on which, the offence was committed; but besides these omis« 
sions I*cannot see that. the order is founded on sufficient grounds. 
The District Superintendent of-Police in his report distinctly states 
that the cart and oxen referred to were left in the complainant’s pog: 
sessiori, although there was an agreement to make them over at sume 
time or other, and: that Maung Po O seized the property withott 
Maung Po Kye’s consent. Theft may have’ been coméitted of no f 
but there is nothing to show that the present applicant made any 
false statements to the District Magistrate, or that he knew that 
there was no justor. lawful ground- fpr the charge or proceéding-he 
proposed to institute against Nga Po O and others” The preliminary 
inquiry referred.to.in section 476,.Criminal-Procedure Code, shoul#j I 
think, have been made by the Coyrt, that is, the District. Magistrate, 
before-the prosecution; was, ordered. But, assuming that the District 
Superintendent's repért. forms a proper part ‘of the preliminary inquiry, 
it. is not, sufficient. as it. stands to base the sanction to prosecute on, 

The sanction is accordingly. revoked. , 
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Before G. D. Burgess, Es9., €.8.1. 


Sanction under section 197, Code of Criminal Procedure, not required for private 
prosecution of a person accused of an offence otherwise than in his capacity of 
a public servant, 


THE complainant, a subordinate Engineer on a Government steamer, 
brought a complaint under section 504, Indian Penal Code, against 
the accused, his superior officer, and the Magistrate threw the case 
out for want.of sanction to the prosecution under section ig7, Code 
of Criminal Procedure, the accused not being removeable from his 
office without the sanction of the Local Government or the Government 
of India.. The Court of Session in revision refused its interference. 


The order of the Magistrate seems'to have been clearly wrong, as 
the accused was not accused of an offence in his capacity of a public 
servant. What be was accused of was intentionally using insulting 
language *to the complainant, and thereby giving him provocation, 
intending or knowing it to be likely that such provocation would cause 
the complainant to break the public peace or to commit any other 
offence. The language charged ‘was not such as could be employed 
in the ordinary discharge of official duty, but was absolutely and 
intrinsically insulting and calculated to cause provocation. No sane 
tion was therefore required for a prosecution, which was essentially of 
a private character. 

* # * % 





Griminal Reutsion 
No. 203 of 
1893. 


28 UPPER BURMA RULINGS, _ [18 QQ 


TL a. oS eee te 
Criminal Procedure—trgr (c), 200. 








Criminal Procedure—xzoz (c), 200. 





ee ee 
teh dl Before G. D. Burgess, Esq., 8.1. 


"1894. QUEEN-EMPRESS v. MA MIN ME, NGA LAN ann NGA HMYIN, 


—_— 


A Magistrate not empowered under section 191 (c), Code of Criminal Procedure, 
requires, in order to take cognizance of a case, to have before him a complaint or 
a police report. A police report is a report mentioned in Chapter XIV, Code of 
Criminal Procedure. When a complaint which is not a police report is made by a 
police officer, it must be on sworn information as in the case of other complaints. 

References.—8& Bombay High Court, 113, Crown Cases; 13 W.R., pa @ 497 
Criminal Rulings ; Code of Criminal Procedure, 1861, sections adh and 
iss. 

THE question has been raised in this case whether it is correct 
procedure on the part of a Magistrate to issue process in a non-cogs 
nizable case on the application of a police officer without examin- 
ing the complainant under section™200, Code of Criminal Procedure. 

When the police papers relating to the case, which was first 
brought under section 214, Indian Penal Code, came before the Dig. 
trict Magistrate, he remarked that sections 160 and 324 would apply, 
and an Inspector of Police then sent a written application to the Magis- 
trate stating the circumstances and asking for the issue of a summons 
under section 160, Indian Penal Code. The Magistrate passed an 
order on the application for the issue of summons accordingly. 

The Magistrate states that he does not consider that the lonmctse 
was acting under section 24 of the Police Act as le submitted a poliée 
report with facts of the offence committed. The District Magistrate 
observes that the police made the necessary investigation and for- 
warded the usual report (sections 157, 172 and 173 of the Code of 
Criminal Procedure) to the Magistrate empowered, to take cognizance 
under section 191 (3) of the Code, and that the report therefore ap- 
peared to him to be a “ police report of facts’ according to the Code 
of Criminal Procedure, and not an “information laid” under section 
24 of the Police Act. The police séem to have taken up the case 
originally under section 324, Indian Penal Code, but they did nat pro- 
ceed with it as a cognizable case app&rently in consequence of the 
District Magistrate’s remarks, and what the Magistrate who issued 
the summons acted on was the written ‘application of the Inspector for 
process under section 160 for conimission of an affray which is not a 
cognizable offence. ; ; 

By section 191* (4), Code of Criminal Procedure, the Magistrate 
could take cognizance of an offence upon a police report of facts which 
constitute such offence, and section 4 (2) defines a-complaint as not 
including the report of a police officer. ; 

The question then is whether an application by a police officer for 
the issue of process in a non-cognizable case such as was made in the 
present instance is a police report or not. * 


* [Section 190 of present Code.l 
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Undet the former Code of Criminal Procedure of 1861 the High 
Court of Bombay held*: “ by the words ‘ report of a police officer’ used 
“in that section (66A) are intended, not any communication made by 
‘fa police officer, but the formal report forwarded to the Magistrate 
“under section 155 in cases in which the police may arrest without 
“ warrant.” 

Section 155 in this quotation corresponds with section 173 of the 
present Code of Criminal Procedure, and section 66A provided for the 
Local Government defining the Magistrates by whom cases might be 
entertained either on complaint or on the report of a police officer. 

Section tgr1t of the present Code now provides for taking cognizance 
of an offence, which may be done by District Magistrates, Subdivision- 
al Magistrates, and other Magistrates specially empowered in that be- 
half— 

“(a) upon receiving a complaint of fact which constitute such 
offence ; 
“ (4) upon a police report of such facts; 
“‘(c) upon information received from any person other than a 
police officer, or upon his own knowledge or suspicion, 
‘ that such offence has been committed.’’ 


Section 68 of the Code of 1861 enacted that a District Magistrate 
or Subdivisional Magistrate might “‘ without any complaint take cog- 
“nizance of any offence which may come to his knowledge,” and with 
respect to this section it was observed in the,case reported at page 27, 
Crimingl Rulings, 13 W.R.: “I am very distinctly of opinion that that 
** section applies only to cases in which the private individual who is 
“injured or aggrieved or some one on his part does not come forward 
“to make a formal complaint. It isa provision of the law for en- 
 abling a public official te take care that justice may be vindicated, 
“‘aotwithstanding that the persons individually aggrieved are unwil- 
“ling or unable to prosecute. 

“ And even in such cases the jurisdiction of the Magistrate to arrest 
‘requires for its foundation knowledge of the fact of an offence having 
“been committed, and that kaowledge, I apprehend, must be either 
personal or derived from testimony legally given.” 

Here the Magistrate was not acting under clause (c) of section 191 + 
and was not empowered to do so, but the above principle applies gene- 
rally. 

For .the entertainment of the case the Magistrate required to have 
before him either a polite report or-sworn information. There is no 
definition of police report in the Code of Criminal Procedure, but 
throtighout Chapter XIV it is treated as a report to a Megistrate 
arising out of a cognizable case or a case which the police may inves~ 
tigate. The mere fact that a written application or information pro- 
ceeds from a police officer does not make it a police report. 


*8 Bombay H.C. R., Crown Cases, 113: 
+ [Section 190 of present Code.] 


Quzen-EmpPREss 


u. 
Ma MIN Mi. 


Queen-Empress 


Uy, 
Ma Min Mg, 
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Consequently the Magistrate could deal with a case only as one re- 
ceived upon complaint, and he was therefore required to act under 
section 200, Code of Criminal Procedure, and examine the complainant 
upon oath. Even if a local investigation by a police officer had been 
directed under section 202, the complainant would have had to be 
examined first. 


Time has been taken to see if anything else bearing on the polnt 
raised could be found, but nothing further can be traced, and the 
papers may now be returned. 

The accused have not been actually prejudiced by the way in which 
the case was taken up and there is no need for interference, 
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Before G. D. Burgess, Esq.y €.8.1. Criminal Revision 
: : c : No. 203 9, 
Discretion should be exercised whether warrant_or summons should issue. ioe of 
* * * ¥ 


The Magistrate who first entertained the complaint issued a war- 
rant. It ought to have been plain to him from the nature of the com- 
plaint and the position of the accused that a warrant was unnecessary 
and that a summons was the proper process to employ. Magistrates 
should exercise a reasonable discretion under section 204, Code of 
Criminal Procedure, and not subject accused persons to the indignity 
of an arrest unless there is real need for it. 
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Criminal Revision Before G. D. Burgess, Esq, C-S.1. 
No, 277 of QUEEN-EMPRESS ». NGA KYAW. 


1893, 


Need forcarein framing charges. The language of the section of the enact 
ment under which a charge is drawn should be followed as closely as may be, 

Tue accused in this case has been unfairly treated on his trial, 
He was accused of stealing a paso. Hedenied it, but admitted 
paying Rs. 5 under pressure to settle the matter. 

-The Magistrate charged him under section 379, Indian Penal Code, 
but instead of setting out that the offence committed was theft, he 
described it as consisting in secretly compensating the owner of the 
paso soasto conceal the matter from the authorities. In effect he 
was charging him with an offence under section 214, Indian Penal 
Code, and ‘to this the accused pleaded guilty, 

The Magistrate then convicted accused of theft under section 379, 
Indjan Penal Code, and sentenced him toa whipping. For an offence 
untler section 214, Indian Penal Code, the accused could not have 
been whipped. : 

The Magistrate should have charged accused in the words of sec- 
tion 379, that is, with committing theft, or he should have used the 
language of section 214 and charged him under that section. 

Magistrates should be careful to follow the language of the Penal 
Code in drawing up charges. They will find forms for guidance in 
Schedule V of the Code of Criminal Procedure, 4 
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Before G. D. Burgess, Esq. C81. 
NGA PO CHUN or CHON ». QUEEN-EMPRESS. 


Trial of several offences at the same time. Difference between separate offences 
afid separate acts done in the course of the commission of a single offence. Charges 
of dacoity, dacoity with murder, murder, and belonging to a gang of dacoits, 
under sections 395, 396, 302114 and 400, Indian Penal Code. 

THE appellant in this case, Nga Po Chun (or Chén), has been tried 
in the same trial on no less than six charges under sections 400, 395, 
396, and 302, Indian Penal Code. This has been done under the pro- 
visions of section 235 (III) of the Code of Criminal Procedure, the 
District Magistrate regarding the specific offences as making up the 
general offence under section 400, Indian Penal Code, Isthink it quite 


clear that section 235, Code of Criminal Procedure, has been wrongly. 


applied, and that the section applicable is section 234. 

The’ offence under section 400, Indian Penal Code, consists in belong- 
ing to a gang of persons associated for the purpose of habitually com- 
mitting dacoity, and the offence is not constituted by taking part ina 
series of crimes committed by the gang, but in being a member of the 
gang. Ifa member of the gang joins the gang in committing-a num- 
ber of dacoities, he can be tried for committing three such dacoities, 
if*committed within the space of twelve months; but section 235 was 
never intended to amplify section 234 so as to make more than three 
offences of the same kind triable at the same time. The committing 
Magistrate and the Court of Segsion have in fact lost sight of the 
difference between separate offences and separate acts done in the 
course of the commission of a single offence. - 

I have no dotibt, therefore, that the appellant has been wrongly 
tried in respect of the separate specific offences with which he has 
been charged. At the same time the evidence which has been given 
regarding the specificecharges seems to be properly admissible to 
establish the general charge of belonging to a gang of persons asso- 
ciated for the purpose of habitually committing dacoity, for it relates 
to different dacoities or offences committed in pursuance of dacoity 
by the same gang and to the presence of the appellant with the gang 
on these several occasions. So far as the charge under section 400, 
Indian Penal ‘Code, goes, therefore, | think that the appellant has not 
‘been gubstantially prejudiced by the manner of his trial, which has put 
him to the disproof of the several matters alleged against him. But 
I am not prepared to hold that he may not have been prejudiced in 
fespect of-the capital cuarge of which he has been convicted by hav- 
ing to answer five charges, not-all of the same kind, when the law 
requires the trial to be limited to three charges of the same kind, In 
meeting the charge under section 400 the appellant would have to 
meet the evidence regarding al] the charges, and the circumstance 


Criminal Appeal 
No, 165 of 
1892, 


— 


Nea Po Cuun 


U. 
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that these charges were drawn would not be a disadvantage to him. 
But the same thing does not apply in respect of the evidence about 
the five charges of different kinds. A 

If, therefore, the appellant is to be tried on the capital charge and 
one or more of the other charges, it would be necessary to have the 
case re-tried in accordance with the provisions of section 234, Code of 
Criminal Procedure. It does not seem to me, however, that the case 
is of a kind to make it of importance whether a capital sentence is 
upheld or not. The capital crime and all the others were committed 
some years ago and at a time when the country was in confusion and 
disorder after the annexation, and before the people had learnt the 
strictness with which crimes of violence are treated under British 
rile, Therefore, although a capital sentence might not be inappro- 
priate altogether, it is not necessarily called for by way of example or 
punishment.- I accordingly consider the conviction under section 
400, Indian Penal Code, and I find, after passing over all the doubtful 
and contradictory testimony, that there is a large amount of credible 
evidence which the appellant himself cannot challenge as tainted | 
any ill-feeling towards him,—that there was a gang of persons which 
committed a number of dacoities and ather offences connected with 
dacoity, and that the appellant was on several occasions seen pa 
this gang taking part in their operations. The appellant has denie 
his presence in this part of the country altogether at the time in 
question, but the witnesses he has called to prove his a/zéf all speak 
of a time later than that of the transactions in which he is stated to 
have been engaged. I think with the Court of Session that the body 
‘of evidence for the prosecution is s@ strong as to be convincing that 
the appellant was a member of the gang of dacoits spoken of. I ac- 
cordingly confirm the conviction and sentence under section 400, 
Indian Penal Code, on the appellant Nga Po*Chun (or Chén), and I 
reverse the conviction and sentence wnder all the,other sections, 
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Before G. D. Burgess, Esq., €.8.1. Criminal ‘Reviston 
Compensation to accused. No. os of 
An ordér for payment of compensation to an accused person must be made by —_—~ 


the order uf discharge or acquittal and cannot be made subsequently. ~ 


* Tue District Magistrate remarks that the applicant, Nga Po kyén, 
who has been fined, has not been prejudiced, and he urges that the 
order should not be reversed therefore under the provisions of section 
XX of the Schedule of the Upper Burma Criminal Justice Regula- 
tion.* That section provides that @ finding, sentence, or order is 
not to be reversed or altered on appeai or revision on account of any 
irregularity of procedure unless the irregularity has occasioned a 
failure of justice. In the present instance it is not so clear, as the 
District Magistrate thinks, that the complainant-applicant has not 
been prejudiced. The law is, as laid down in the new section 5607 
introduced by Act IV of 1891, as it was before in the old section 250, 
that the Magistrate, when he considers an. accusation frivolous or 
vexatious, and therefore awards compensation to the accused person, 
shall give the direction for such award “‘ by his order of discharge or 
acquittal.” [The word discharge was not in the old section, which 
was of more limited application.] Moreover, the present section 
directs in proviso (4) that the Magistrate shall state his reasons for 
4warding the compensation “in his order of discharge cr acquittal.” 
It is therefore clear that importance is attached to the recording of 
the award of compensation and the reasons for it in the very order of 
discharge or acquittal itself. There may be more than one reason 
for making this explicit provision, such as the desire to prevent multi- 
plicity of proceedings and the wish to take precautions against after- 
thoughts and make gure that the Magistrate at the very time he dis- 
posed of the case was convinced that the prosecution was so unfound- 
ed that it should never have been brought and ‘that the prosecutor 
deserved to be punished fo. bringing it. 

This being so, it cannot be safely affirmed that the complainant 
may not have been prejudiced by an order passed seyeral days after 
the discharge of his opponent on a cold consideration of the circum- 
stances of the case. Even, however, if the complainant has not been 
prejudiced, it does not follow that section XX of the Schedule of the 
Criminal Justice. Regulation * would apply to such a case as the pre- 
sent. As the complainant-applicant’s Advocate points out, it was not 
merely an irregularity of procedure, but there was a want of any pro- 
cedure at all- under which the District Magistrate could act. 


The District Magistrate discharged the accused 6n the 23rd of 
June, and passed the order cwarding compensation on the 30th of 


. * [Now section XV.] | + [Now section 250.] 
7 
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June. Now, onthe 3oth of June there was nothing before him on 
which to proceed,.the case having terminated on the 23rd of June, 
when the parties ceased to be hefore him and-he was functus offcto. 
‘There was no provision of law which-could enable him to bring the 
coniplainant betore,hin Again on jhe'goth and, fne-bim. 1 am here: 
fore of opinion. that there is no saving provision to cure the defect in 
this case:and that.the order:forscompensation.was. made. svithont juris- 
diction-and must be quashed as ,void.. The.accused has his remedy 
in a prosecution or suit for malicious prosecution. 
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Before G, 1). Burgess, Esg., C.5.t. 
QUEEN-EMPRESS v NGA PO KOU. 


Code of Criminal Procedure, Chapter XXI—Trial of warrant oe 
> <n fat *) Fegiiveds, 2 4. i as 

Tue Magistrate has not tried this case oomreetlp. It was a warrant 
case’and’ ‘gtiould® have‘been‘so"'tried throughout.” If the“ Magistrate 
thought that ‘the’ offencé fell’ undér section 352 ahd not under 354, 
Indian Penal Code, under which the accused was sent up for trial, he 
should have drawn a charge under the former Section: ‘Unless this is 
done the accuséd person can have no clear intimation of what -case he 
is'éalléd upon" to mect, since he’ was not asked:'to answer‘ the parti- 
culats of the complaint" at “the beginning’ of the p: oceedings™as‘iti ‘a 
summons case. But in réality a charge ‘should have “béeri framed 
against the accused under section 334; Indian Penal” Code, “as: the 
‘Office biks only “been brought titidet section 3525 ‘Tndiai: Penal: ‘Code, 
by ‘leaving otit of ‘account important ‘péirits-in the “evidence: ~ The 
assault; however, was not a seézidus one, atid it is unnecessary“to take 


ne 


any furthér action in the ‘matter! 
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Criminal Revision Before F. S. Copleston, Esq. 
ae rs QUEEN-EMPRESS ». NGA PO THWE. 
Fuly 16. The prisoner was tried and convicted under section 326, Indian Penal Code, hy 
wr. the Sessions Judge, and reference was made to the High Court under section 341 


Criminal Procedure Code, because the accused could not be made to understan 
the proceedings. The Sessions Judge considered the accused not to be ingine, 
though of weak intellect and liable to constant epileptic fits, and therefore did not 
proceed under section 465, Criminal Procedure Code. 


Heid—that there was sufficient proof of unsoundness of mind to show that this 
was the probable cause of the inability of the accused to make_his defence, and 
that the trial should have been postponed under section 465, Criminal Procedure 
Code. Ultimately the Judicial Commissioner, not considering the accused to be a 
fit subject for penal discipline, ordered the bry to be made over to his father, who. 
gave security for his being prope:ly taken care of. 

Reference.—]. L. R., § Bom., 262. 

_ NGA Po THwWE, a boy of 13 years of age, has been convicted by 
the Sessions Judge, Central Division, of having voluntarily caused 
gtievous-hurt with a dangerous weapon (section 326, Indian Penal 
Code) to his father. The Sessions Judge, finding that, though not 
insane, the accused Nga Po Thwé could not be got to understand the 
nature of the proceedings going on against him, has reported the case 
for the orders of this Court under section 341, Criminal Procedure 
Code. 

The Judge did not ‘consider there was evidence to show that the 
accused was insane at the time he committed the act, although part of 
the medical evidence tends to show that the a¢cused might perhaps 
not have been responsible for his acts. I need not go into the point © 
further at present, The question is as to the*accused’s state of mind 
at the time of the trial. The Civil Surgeon in his evidence says: “| 
“consider that he is of weak intellect, but I found that he was capable 
“of understanding and answering que-tidns. ‘The weakness which 
**] discovered may be the direct cause (ste. Query—vesult) of 
“epileptic fits. Accused Nga Po Thwe* had epileptic fits almost 
“ daily whilst under my observation. I am of opinion that, although 
“the accused is not actually of unsound mind, he is incapable of real- 
“izing his present position.” Later”he adds “ unless these fits are 
“ checked, he is likely to become permanently insane.” - 

The boy has for eight years been subject to fits, and they have 
been more frequent of late. The Sessions judge in his judgment 
says: “There can be little doubt that these fits, occurring so con- 
“stantly, have weakened his mind. It is clear that his mind is weak, 
“although it cannot be said that he is insane or imbecile.” 

“He is suffering from an hallucination,” the hallucination being 
‘that his father has often beaten him in a cruel manner, The Judge 

says: “There is ample proof that accused’s health has been getting 

* worse and worse,’ and sc on, 


” 
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The accused could not be got to plead to the charge, nor apparent- 
ly did he listen to the evidence or interest himselfin the proceedings, 
although able to answer questions directly put to him with intelli- 
gence. The Judge finally comes to the opinion that the accused is 
not ‘insane; and considering that Chapter XXXIV, Criminal Proce- 
dure Code, only. applies to persons actually of unsound mind, he has 
not proceeded thereunder. “I am,” he says, “ also of opinion that 
“the accused, though not insane, is incapabie of understanding the 
“ proceedings which haye been held, or of realizing his position as a 
‘ prisoner before this Court,” 

It appears to me that on these opinions and findings the Sessions 
Judge should have acted under the provisions of section 465, Criminal 
Procedure Code. The Judge, has given reasons for not doing so, and 
has drawn a distinction between this case and such a case as the 
Empress v. Husen.™ 1am unable to see much distinction. 

In this case Nga Po Thwé is admittedly incapable of understand- 
ing the proceedings or his position as a prisoner charged. with a 
serious crime. Clearly this is to be incapable of making his defence, 
and the reason of this incapacity again is admittedly weakness of in- 
tellect or weaknessof mind, induced by, or accompanying, constant 
epileptic fits. 

Such weakness of mind is, in my opinion, unsoundness of mind. 
The*accused cannot be said to be of sound mind. The learned Judge 
seems to me to have been misled by the idea that unsoundness of 
mind, to be within the meaning of the terms as used in section 465, 
‘Criminal Procedure Code, must be. what is popularly understood by 
insanity, or such unsoundness of mind as by section 84, Indian Penal 
Code, excuses the subject of it from criminal responsibility for his 
acts. . * é 

Unsoundness of mind is of different degrees. No cause for ac- 
‘cused’s incapacity to make a defence is suggested except weakness 
of mind, and it seems natural tb attribute it to that cause. I heve not 
overlooked the fact that, in section 341, the expression “though not 
insane” is used, But here, té6o, “ insane’ does not necessarily mean 
what is described in section 84, Indian Penal Code. 

The case has been sent up under section 341, Criminal Procedure 
Codg ; and. I have to consider wha. order should now be passed with 
reference to the convicted prisoner. . 

Althottgh Nga Po Thwé probably knew the nature ofthe act, and 
that it was wreng, and was therefore not,.so far as the evidence went, 
entitled to. an acquittal under section 84, Indian Penal Code, still it 
appears to methat Nga Po Thwe is not a proper object of the penal 


discipline ofa jail. ‘Vhere is no Reformatory School in Upper Burma. | 


What seems most requisite is medical treatment and security that 
while he refrains subject’ to epileptic fits and the excitement which it 





*1,L.R.,5 Bom., 262, 


appears may arise in the intervals, he shall not repeat the act he has 


Qougen-EMPRESS 
we. : 
Nea Po Taws. 
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Quzen-Emrress now been tried for. The suitable order, therefore, is one which might 
‘NeaPe Taw: bf passed in the case of 4 persoh acquitted om the grouid’that he! Was 
Nea Po Tawk, of wasound mind when he committed theact. ° ee se as I aaa 

‘ Acting: under section 341, Criminal Procedure Code,! direct that 

the'case be Submitted for the orders of the Local Government, pend: 

ing feceipt of which'by the’ District Magistrate the accused ‘may'be- 
detained “in such’ place, either in custody or on security, as the ‘Digs 

trict Magistrate may direct, where Nga l’o Thwé can receive medioul 

treatment and be prevented frdin doing harm to other persons, 9” |? * 

Our ene” ieee alo cera _ a ed 


Finding that the accused had been incapable by reason of unsound- 
neés of mind of making his defence, I mainly followed the ptocedure 
adopted by the ‘High Court of Bombay ‘in’ the case of Bampress¥, 
Husen.* "That Court ordered that, in default of security for'propér 
cate of, and for the appearance when required of, the acctised, thé 
case should be ‘réported ‘by the Magistrate for the orders of Goverii- 
mént.” My order was passed under section 341, ' Critninal’ Procedure 
‘Code. The Local Government has, however, declared its ‘inability té 
-order thé confinement of the prisoner Nga Po Thwé in the Rangooti 
Lunatic Asylumi or elsewhere,'because his case has not been’ reported 
to it’ under the provisions of section 466 or 47%, Criminal Procedure 
Code. et EL, 

I have already remarked that [ do not consider the prisoner a pro- 
per subject for-the penal discipline of a jail. 1d not théréfore” Wish 
to passa seritence of imprisonment on him. “Nor dol think a lad 
who ‘is probably” still dangerous, if left entirely to himself, should’ be 
réleased withoiit ‘security: “There are therefore now two altétnatives 
béfore the ‘Court, ‘namely, either to order his release on sufficient 
‘security, to thé satisfaction of the District Magjstrate, being given 
that Nga Po Thwé shall be probably-takeit care of, and shall be pie- 
vénted from doing” iijury to himself or to any other pergott, and for 
hi¥ appéarance ‘wheit ‘required, the security “being given or renewed 
for such period as the District Magistrate‘ thinks necessary, ot I ‘may 
‘set aide the conviction under section’ 326, Indian Penal’ ‘Code; on the 
ground thet the accused could not make his ‘ defence ‘anid’ order “His 
re-trial by the District ‘Magistrate. Ip thie latter case, supposing fhe 
‘accused is in the same staté as that described in the’ proceedings of 
the Sessions Court trial, thé Magistrate ‘would accept’ this Céirt’s 
finding that Nga Po Thwé is of tinsound mind atid is incapable of 
‘making a'defence, and would proceed under géctions 464, 466; Crimi- 
‘nal Procedure Code, * ” cael see es fae 

"{’ should’ prefer the former course, and I therefore request that the 
District’ Magistrate will report if he can gét thé friends*of~ thé yotith 
to give sich security as is indicated, ‘reporting alsé where Nga Po 
Thwé now is. ~~ °° ¢ ; eee x 
ns oie i # 2 * 
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Read the report of ‘the District Magistrate, Sagaing, regarding 
Nga Po Thwe. 

It is accordingly ordered that Nga Po Thwé be made over to his 
father, the latter having signed a bond of security for Rs. 100 to the 
effect that he will take care of his son Nga Po Thwé and ‘will‘prevent 
him from doing injury to himself or to any other ‘person, and will'pro- 
duce his son before the District Magistrate whenever so requited. _ 

On the father appearing to take charge of Nga Po Thwé, the latter 
may be'reléased from custody. 


QuEEN-EMPRESS 


ne Dig cos 
‘Néa Po Tuwk, 


Crimnal Revision 
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Before G. D, Burgess, Esq., 6.8.1. 


The police have no power to allow cases to be compounded without sending 
them to Court, ; 4 

READ Judicial Department letters Nos, 456-3714 and 541°37——14, 
dated the 19th August and oth September respectively, from the Dis- 
trict Magistrate, Sagaing, with accompanying papers, concerning the 
entry in the Judicial returns of certain cases as compounded belore 
the police. 


One of these cases was under section 447, Indian Penal Code, but 
the proper section was 448, Indian Penal Code. The offence was com- 
pounidable under either section, and the police, with the approval 
of the Magistrate, allowed it to be compounded, and the District 
Superintendent of Police ordered the case to be entered as an ac- 
quittal. 


This entry must be wrong, unless the case went to Court, which 
apparently it did not do, though a final report was drawn up and gent 
to the Magistrate. Under section 63, Code of Criminal Procedure, no 
person who has been arrested by a Police Officer shall be discharged, 
except on his own bond or on bail, or under the special order of a 
Magistrate. Can a Magistrate pass a special order allowing a case 
to be compounded unless it comes before him in Court? Under sec- 
tion 170, Code of Criminal Procedure, an officer in charge of a police- 
station upon making an investigation is bound, if there apperrs to be 
sufficient evidence or reasonable ground of suspicion to justify the 
forwarding of an accused person toa Magistrate, to send such accused 
person to a Magistrate having jurisdiction in custody or on bail. 

If this were not done in the present instance, the proceedings would 
appear to be irregular. It may’ give a littk trouble to send up cates 
that the complainants are desirbus of compounding, but, on the other 
hand, it is desirable that there should be the safeguard of having cases 
that have been once instituted before.the police settled in open Court, 

Unless this is done, too, there may be difficulty in showing such 
cases correctly in the returns of crime 

_ The papers may now go back to the District Magistrate for the 
favour of any remarks on the subject of the procedure to be observed 
in such cases that he may wish to make, 


t rere panne 


The District Magistrate reported thathe had issued orders ‘o the 
police accordingly. 
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Before G. D, Burgess, Esq. €.8.1. Criminal Revision 
i (Afiscellaneous) 
- QUEEN-EMPRESS v. NGA PO SAUNG. No. 1291 of 
893. 
Compounding offences with the permission of the Court. a 


When a Court before which a prosecution is pending for an offence which may 
be compounded with the permission of the Court gives such permission, it should 
record particulars sufficient to show that there has been a reasonable exercise of 
the discretion allowed by law. 


WueEN a Magistrate allows a case under section $24, Indian Penal 
Code, to be compounded under the provisions of section 345, Code of 
Criminal Procedure, he should record his reasons and state the nature 
of the hurt caused, the kind of weapon used, and such other particulars 
as are wanted to Show that a sound discretion has been exercised in 
the matter. ae: 
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Criminal Revision 


No. 1357 of Before G. D. Burgess, Esq. CS. 
1894. QUEEN-EMPRESS », NGA KAN SA anp NGA PO KIN. 


It is contrary to the spirit of sectién 393, Code of Criminal Procedure, to punish 
with whipping an accused person who has been sentenced in another case to 
imprisonment for upwards of five years or to transportation. 


BEFORE the sentence in this case was passed the District Magis- 
trate had on the same dav, the gth September, passed a senteiicé of 
seven years’ transportation on the same accused; Nga Kan Sa, in 
Case No. 30. 


The passing of a sentence of whipping atter the latter sentence was 
I think, against the spirit, if not the letter, of the Jaw ds laid down ih 
section 393, Code of Criminal Procedure, 


* * * * 
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Before G. D. Burgess, Esqy C.S.1. 
QUEEN-EMPRESS v, NGA E AUNG. 


Incorrect sentence of fine without imprisonment under section 380, Indian Penal 
Code. 


A sentence of fine awarded in lieu of a sentence of whipping owing to the 
accused not being in a fit state to undergo the whipping is bad. Section 395, Code 
of Criminal Procedure, only gives authority to remit altogether a sentence of whip- 
ping or so much of it as has not been executed, or to impose a sentence of impri- 
sonment for a term not exceeding 12 months in lieu. 


Tue, District Magistrate had this case before him in revision, and 
in returning the proceedings pointed out to the Subdivisional Magis- 
trate, who had disposed of the case under section 349, Code of Crimi- 
nal Procedure, that a sentence of fine without imprisonment under 
section 380, Indian Penal Code, is illegal. This isa mistake often 
made by Magistrates, probably because they do not take the trouble, 
as they ought ’to do, to read the section of the law under which they 
are about to pass sentence. 

But the District Magistrate should have sent the case to the High 
Court because the sentence of fine was entirely wrong. The accused 
was first sentenced to a whipping of twelve stripes, and, when a medi- 
cal officer certified that’ he was not in a fit state of health to undergo 
twelve stripes, the Subdivisional Magistrate remitted the sentence of 
whipping, and considering that it was unnecessary to award imprison- 
ment in lieu because of the time accused had already been in custody, 
passed an order that accused should pay a fine of Rs. 45, or in default 
suffer fifteen days’ rlgorous .imprisonment. This order was bad, since 
section 395, Code of Criminal Procedure, only gives authority to remit 
aftogether a sentence of Whipping, o: so much of it as has not been ex- 
ecuted, or to impose a sentence vf imprisonment for a term not exceed- 
ing 12 months in lieu. The Subdivisional Magistrate’s order imposing 
a fine must therefore be set aside, and the fine, which has been paid, 


~ 


must be refunded. 
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Criminal Revision | Before F. S. Copleston, Esq. 


No. 58 , 
pe y QUEEN-EMPRESS « NGA SO, 
Fune 3O 


— 


Section 397, Criminal Procedure Code, provides that when a person alread 
undergoing a sentence of imprisonment is sentenced to imprisonment, such impri- 
sonment shall commence at the expiration of the imprisonment to which he has 
been previously sentenced. 


But an order of cornmittal to prison in default of security under Chapter VIII fs 
not a sentence of imprisonment, and therefore this section does not apply to the 
case, : : 


THE accused in this case (Criminal Bailable No. 51 of 1896) was 
convicted under section 506, Indian,Penal Code, and sentenced to 
suffer six months’ rigorous imprisonment. He had immediately be- 
fore this, as appears from the Magistrate’s judgment, been ordered to 
give security for his good behaviour and in default to suffer six months’ 
rigorous imprisonment. 


in the warrant of imprisonment in the case now before me the 
Magistrate wrote as follows: “ Sentence to commence after expiration 


of Case No. 9 of 1896.” 


This order appears to be illegal. Section 397, Criminal Procedure 
Code, enacts that, when a person already undergoing a sentence of 
imprisonment, penal servitude, or transportation, is sentenced to im- 
prisonment, &c., such imprisonment, &c., shall commence at the ex- 
piration of the imprisonment, &c., to which he has been previously 
sentenced, “But the order of committal to prison in default of security 
is not a sentence of imprisonment, and therefore this section does not 
apply to the case, 


The Magistrate should therefore recall Lis warrant and amend it 
by striking out the order above’ quoted. The sentence under section 
506, indian Penal Code, will take effect from the date of sentence. 


It may be added further regarding ¢he period for which security is 
required that under the circumstances, so far as they are now before 
this Court, the period will commence -trom the date of the order or, in 
other words, in case the accused kas to be imprisoned for not furnish- 
ing security, the two terms of imprisonment will be concurrent. 
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Before F. S. Copleston, Esq. 
QUEEN-EMPRESS v. NGA TUN WIN. 


Ifa District Magistrate or Court of Session wishes to have an original or ap- 

ellate order of acquittal assed by any Court other than a High Court converted 

into a conviction, the Local Government should be moved to direct the Public Prose- 
cutor to present an appeal to the High Court. 


THE District Magistrate has forwarded to this Court the record of 
his Criminal Bailable Case No, 37 of 1895, in which he tried and con- 
victed an accused person under section 211, Indian Penal‘Code. On 
appeal the Sessions Judge acquitted the accused and remarked further 
that “this was hardly a case where a prosecution should have been 
“sanctioned.” Z 


The District Magistrate asks that the case, z.e., I] suppose the Ses- 
sions Judge’s appeal case, “ may be sent for jin revision for such orders 
“or remarks as you may consider necessary.” i 


I think the proper course for the District Magistrate to pursue, if 
-he wishes the acquittal set aside, is to bring the case to the notice of 
the Local Goverament. 


» The Local Government has power under section 417, Criminal Proce- 
dure Code, to appeal against an acquittal, and this Court would be 
unwilling tq take up a case where a Sessions Judge had upset a Dis- 
trict Magistrate’ s conviction on the representation merely of the latter, 
the judicial subordinate of the former. ‘The District Magistrate 
quotes no section of the Criminal Procedure Code under which he 
makes the reference or, application to this Court, and urdet the cir- 
cumstances I must decline to interfere in any way on his initiative. 
The proceedings of the District Magistrate’s Court may be returned. 


QUEEN-EMPRESS wv, NGA P& NGA. 


THis Court has no power on revision to convert an acquittal into a 
conviction, If the District Magistrate thinks the accused should have 
been convicted and not acquitted, his proper course is to apply 
through the usual channel (not this Court) to the Local Government to 

sappeal against the acquittal. 
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Criminal Revision Before G. D. Burgess, Esq., €.8.1. 


' No. 102 of 
2895. QUEEN-EMPRESS v, NGA PO NYEIN, 
ee Discharge by Magistrate~Re-arrest by police without order of District Magistrate 


x —Illegality of, 

The accused was discharged by the Township Magistrate inacase of theft 
sent up by the police, and about a month later was convicted by the Subdivisional 
Magistrate on the same charge. The police had rearrested the accused on their 
own authority without orders from the District Magistrate. 

Proceedings of Subdivisional Magistrate quashed as being without jurisdiction, 
Section 437, Code of Criminal Procedure, confers only on the District Magistrate 
and the Courts above him the power of directing further enquiry into the case of 
any accused person who has been discharged, and on the District Magistrate alone 
the power of making such enquiry without such direction. The Subdivisional 
-Magistrate’s action was virtually an assumption of the powers of the District 
Magistrate. i 

The direct connection of the police with a case in which they have arrested an 
accused person is at an end when they have proceeded under section 169 or 170 
and have Completed the investigation as required by section 173, Code of Criminal 
Procedure, and there is no provision of law enabling them to make a second 
investigation except upon the authority of an drder under section 437. 
ss Reference.—19 W.R, Cr. R., 27. 

THE accused in this case was discharged by the Township Magis- 
trate, and about a month later was convicted by the Subdivisional 
Magistrate on the same charge. He seems, however, to have been 
arrested by the police the second time, eight days after the discharge, 
and the delay in bringing the case to trial on the second occasion and 
the apparent omission of the police to report to the Subdivisional 
Magistrate that there had -been a previous trial will doubtless receive 
due notice from the District Magistrate if they have not already done 
so. The District Magistrate has reported the case because he con- 
siders that the action of the police in re-arresting and prosecuting the 
accused after his discharge for the second time «without an order under 
section 436, Code of Criminal Procedure, was illegal. Doubtless sec- 
tion 437 is meant. An exactly similar case is reported in 19 W.R., 
Criminal Rulings, 27, where a Sub-Inspector of Police having been 
fined by the Magistrate for wrongful confinement by reason of his . 
re-arrest of the accused on the same charge, the High Court saw 
no ground for interfering with the conviction, remarking that .“ the 
“ discharge from custody was a useless procedure if the accuséd’ 
‘immediately became liable to be re-arrested without fresh material 
“for prosecution of the charge.” as 

There seezns to be no distinct provision of taw on the point. The 
explanation to section 403, Code of Criminal Procedure, declares that 
the discharge of the accused is not for the purposes of the section an 
acquittal which would protect the accused from liability to be tried 


again for the same offence. : 


' 
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On the other end section 437 confers only on the District Magis- Quene- EMPRESS 


trate and the*Courts above him the power of directing further: enquiry 
into the case of any accused person who has been discharged, and on 
the District Magistrate alone the power of making such enquiry with- 
out such direction. In the present instance ‘the Subdivisional Magis- 
trate has virtually acted in the way in which the District Magistrate 
solely is authorized by the section to act. If the Subdivisional “Magis- 
trate was acting without jurisdiction, his proceedings would be void 
under section 5 30 (p); and it is to be obsetved that even when a Sub- 
divisional Magistrate acts under section 435 without being specially 
empowered in n that be ehalf, his proceedings are void under clause (m) 
of section 530. As to the police, their direct connection with a case 
in which they have arrested an accused person seems to be at an end 
when they have proceeded under section 169 or 170 and have com- 
pleted the investigation as required by section 173. Thereafter the 
matter apparently 1 lies with the Magistrate. There is no provision for 
making a second arrest or a second investigation except subject to the 
Magistrate’ s orders, But in so far as the police are concerned in this 
case it would probably be advisable for the District Magistrate to com- 
municate with the Inspector-General before final orders are passed,-so 
that if desired the point raised may first be argued in Court. 


The District Magistrate’s further report in the matter will accord- 
ingly be awaited. 





The Distriet Magistrate has now fangeunded copy of a letter from 
the Inspector-General of Police, inswhich the latter states that in his« 
opinion “the action of the police was wrong, and that their proper 
“course was to have applied to the District “Magistrate, stating what 
“ further evidence, if anys was forthcoming, and requested him to act 
“under section 437 of the Code of Criminal Procedure.” 


The matter is therefore disvosed of as regards both the Magistrate 
andthe police. 


The proceedings of the Subdivisional Magistrate are “quashed as 
being without jurisdiction. 


Noa Po Nysin, 


Criminal Appeal 
No. 92 of 
1896, 
October 6. 
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Before &. S. Copleston, Esq. 
QUEEN-EMPRESS v. NGA HAN SHIN. 
Mr. Letter, Public Prosecutor—for the Crown. 


The District Magistrate acquitted the accused under section $4, Indian Penal 
Code, and found that it appeared that the accused was also of unsound mind at 
the time of trial, When he saw reason to believe that the accused was of unsound 
mind, and consequently incapable of making his defence, the Magistrate should 
have proceeded according to sections 464 and 466 of the Code of Criminal Proce- 
dure. Again, he should have-taken evidence as to the unsoundness of the accused’s 
mind at the time of committing the offence before he proceeded to acquit him on 
the ground that he did not know the nature of the act or that he was doing what 
was either wrong or contrary to law. 

As the evzdence on the record stood, there should have been a ‘conviction; but, 
having regard to facts stated by the Magistrate, though not in evidence, the Court 
would not order the conviction of the accused, but ordered a re-trial or further 
inquiry, 
| THIS is an appeal from the acquittal-of Nga Han Shin, preferred by 
the Public Prosecutor on behalf of the Local Government. The ac- 
cused was acquitted of the charge of attempt at rape on the ground 
that he was-of unsound mind at the time be committed the act. 

The appeal petition states the ground of appeal to be that there was 
no evidence to bring the case within section 84, Indian Penal Code, 
and this Court is asked to reverse the order of acquittal which means, 
I suppose, to convert it inté a conviction and to pass sentence on the 
accused. ; 

The only evidence regarding the ‘soundness or otherwise of the ac- 
cused’s mind is the statement of witness Maung Net Paw that “ his 
intellect is not good, it isthought.” ee 

A certificate of the Medical Officer or Civil Surgeon of Myingyan is 
filed in the record, but it is not evidence, and she Civil Surgeon was 
not examined. On the 26th May,‘after gharging accused and record- 
ing a plea of guilty, the District Magistrate withheld judgment in 
order “to make inquiries about accused, whom I believe to be mad,” 
and on the 17th June, having recorded no further evidence on the 
point, the District Magistrate wrote his jrdgment stating that he was 
satisfied that the accused attempted to rape the girl; but on the 
ground of reports from the Civil Surgeon and the Myobk of the cac- 
cused’s township, he acquitted the accused under section 84, Indian 
Penal Code. On the 26th May, that is, the day on which the accused 
was put on his trial and reports were ordered to be called for, the 
District Magistrate recorded in the diary or order shevt, ‘I am certain 
accused is mad.” As I have already said, there is no admissible evi- 
dence worth the name of the fact of accused’s unsoundness of mind; 
but having read the District Magistrate’s statements and the medical 
report, it would be impossible for me to convert this acquittal into a 
conviction. - 
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Of course, what the District Magistrate should have done as soon 
as he saw reason to believe that the accused was of unsound mind, 
and consequently incapable of making his defence, was to have pro- 
ceeded according to sections 464 and 460 of the Code of Criminal 
Procedure. I cannot suppose that the District Magistrate considered 
that, although the accused person was mad, as he says, yet he was 
capable of making his defence. Even if he did hold this strange view, 
he should have taken evidence as to the unsoundness of the accused's 
mind at the time of committing the offence before he proceeded to 
acquit him on the ground that he did not know the nature of the act, 
or that he was doing what was either wrong or contrary to law. 


As the evidence on the record stands, there should have been a 
conviction and sentence; but as above remarked, having regard to facts 
stated by the Magistrate, though not in evidence, I do not feel able to 
order the conviction of the accused. Mr. Liitter, Public Prosecutor, 
does not now ask for a conviction, but that the Magistrate’s errors of 
procedure may be pointed out to him and that a_re-trial may be or- 
dered > 

This appears to me to be the only course open to this Court under 
the circumstances. Nga Han Shin is reported to be at present 
idiotic. 

The order of acquittal passed in the case of Nga Han Shin on the 
17th June is accordingly set aside, and further inquiry or a re-trial of 
Ngé Han Shin is ordered; the District Magistrate's attention being 
specially drawn to the provisions of section 464 and following sections 


of theeCriminail Procedure Code, and to the need for acting, when try- 


ing an accused person, on evidence recorded in the proper way. 


Qusen-E MPREss 


U, 
Noa Han SHIN, 
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Before G. D. Burgess, Esg., €.S.1. 


Criminal Revision 


nee ie of QUEEN-EMPRESS v. NGA THA DUN. 
—_— Con tempt of Court. 


Need for strict and careful compliance by Courts with prescribed procedure, 


THE record in this case, as the Sessions Judge points out, does not 
show clearly what occurred. The Judge who fined the accnsed for 
contempt of Court was examining the witnesses in a civil case, and the 
accused is merely said to have been drunk and to have answered or 
spoken disrespectfully. When a Court proceeds under section 4&0 of 
the Code of Criminal Procedure, it is required by section 481 to do the 
following things :— . 

: (i) to record the facts constituting the offence ; 
_, (ii) to record the statement (if any) made by the offender ; 

(iii) to record the finding and sentence ; : 

(iv) if the offence is under section 228, Indian Penal Code, to show 
the nature and stage of the judicial proceeding in which 
the Court interrupted or imsulted was sitting ; and 

(v} in such case to show also the nature of the interruption or 
insult. 

It is necessary for the protection of persons dealt with under section 
480,'Code of Criminal Procedure, to insist upon strict and careful 
compliance with this procedure. 

Here the Judge has failed to observe fully, or at all, the require- 
“ments of the law in respect of the first, second, and fifth points speci- 
fied above. 


The conviction and sentence are therefore quashéd. 
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—we: 


wayure G. D. Burgess, Lsq» ies Criminal Rédision 
QUEEN-EMPRESS v, NGA EIK anp NGA MYAT KYAW. ae of 
' Change in law made by Upper Burma Criminal Fustice Regulation, 1892. — 


. Where an offence referred to in section 195 of the,Code of Criminal Procedure 
is COmmitted before a Judge of a Criminal Court or Magistrate, or in contempt of 
his authority, or is brought to his notice in the course of a judicial proceedirig, he 
cannot-now himself try for the offence the person accused thereof, except as provided 
in sections 477, 480, and 485. 


THE accused, who should probably not have been tried together, 
have been convicted under section 174, Indian Penal Code, fot inten- 
tionally omitting to attend in obedience to a summons in the Court of 
the Magistrate who convicted them. The Magistrate was precluded 
by sectiort 487, Code of Criminal Procedure, from trying the case 
himself, and the conviction is therefore bad and must be quashed. 
Under the former Criminal Justice Regulation the Magistrate could 
have tried the case, but the law has been altered by the new Regula- 
tion, 
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Criminal Miscel- Before G. D, Burgess, Esq., €.S.1. 
leneous Revision : 
“No, 420 of _  MAUNG KYAW ZAW wv. MA HMU. 
1893. Application under section 488, Code of Criminal Procedure, by a divorced wife. 


sone 


THE parties in this case were husband and wife and were divorced 
in the usual way, and the former husband has paid. to the former wife 
the sum of Rs. 240 awarded to her upon divorce. 


The former wife has now applied for and obtained an order of main- 
tenance against the former husband on the ground that marital re- 
lations have been renewed, an allegation which the former husband 
has denied. 


The evidence is, that they met on several occasions after the divorce 
in a house at night and were left alotie there for a short time. 


It is quite ; ossible that the complainant’s version of the matter is 
true, and that intercourse between the parties was resumed. The 
defendant’s attempt to get complainant to’ sign a fresh document re- 
garding their separation impliesthis. But, even if this beso, I consider 
that something more is required. 


It is admitted that the clandestine intercourse which is said to have 
taken place would not be enough to constitute a marriage under Buddhist 
law if the parties had not been unitcd before ; and, in my opinion, it is 
not enough to prove a marriage, although the parties haye been married 
before. An essential element of marriage in Burma is the publicity of 
the union, and here there was nothing of the kind. It would be very 
easy for any divorced woman to set up a case similar to the present, 
and, if such claims were admitted without stronger proof, the position 
of divorced husbands would be yery precarious. 


Tc entitle the complainant to succeed under section 488, Code of 
Criminal Procedure, she must show that she is a wife ; and the evidence 
adduced in this case for the purpose is,‘I think, altogether inadequate. 


I accordingly set aside the order.,of maintenance passed by the 
Magistrate. 
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Before G. D. Burgess, Esq.. CS.1. 
MA E SE v. MAUNG THA TU. 


Maintenance—Poinis for enquiry by Magistrate. 


A settlement between the father and mother of a child is not conclusive against 
a claim for maintenance, but enquiry must be made into the present circumstances 
of the child and the father in accordance with the provisions of the section, 


References,—Blackstone’s°Commentaries (Stephen’s Edition), Book III, Chap- 
ter LII—ll1; 17 W. R, Cr R,49;5. J.,L.B, 145. 

THE applicant asks for revision of an order dismissing her appli- 
cation for the maintenance of her child under section 488, “Code of 
Criminal Procedure. 

This order was previously reversed by the District Magistrate, but 
it had to be restored as the District Magistrate’s proceedings were 
ultra wives. % : 

The respondent formed an intimacy with the applicant, which did 
not amount toa marriage under Buddhist law, and in view of her 
pregnancy paid her a sum of Rs. 65 in accordance with Burmese 
usage This was in 1252, when applicant gave birth to a child, which 
is now some three years old. 

In 1253 she made an application for maintenance, which was with- 
drawn in consequence of a settlement arranged through the interven- 
tion of /ugyts. The arrangement was reduced to writing, but the 
document was destroyed in a fire which burnt down respondent's house. 
Applicant alleges that the sum of Rs. 110, which she admits receiv- 
ing on this occasion, was paid to discharge debts which she had incur- 
red; but the evidence on the other side, which the Magistrate believed 
rightly no doubt, is that the amount was paid in full satisfaction of 
all claims against respondent on account of the child. On this finding, 
the Subdivisional Magistrate considered that applicant could -not lay 
any further claim against respondent and refused the application for 
maintenance, 

The applicant“still denies that she renounced all future claims on 
account of the child, but ures that, even if she did enter into an under- 
taking of the kind, she is not precluded from seeking an order for 

_ maintenance, and says the fund given has been exhausted in paying 
debts and in the expenses incurred during the two years that have 
elapsed, - 

This case on the other side has been arguec for respondent by his 
Advocate. 

The first question in the case is as to the nature of the law, for the 

- aid of which the application is made, 
* In his introduction to the Code of Criminal Procedure Mr. Whitley 
Stokes says :— 


& Chapter XXXVI, as to the maintenance of wives and children, seems out 
of place in a Code of Criminal Procedure, and is here inserted only because 


Criminal 
Miscellaneous 
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1893. 
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correspording provisions were placed in the Codes of 1861 and 1872. Sir Fitz- 
James Stephen thinks that this chapter should be placed in Part IV as to the 
prevention of offences, ‘as,’ says he, ‘it is a mode of preventing vagrancy, or at 
least of preventing its consequences.’ 

‘‘ Unfortunately for this argument, though vagrancy is an offence in England, it 
is not, and never has been, an offence in India.” 

Again, in Note 1 to section 488, he says :— 

* Tt will be observed that section 488, like the Contract Act, section 68, illustra~ 
tion (b), assumes that husbands and parents are under a legal cbligation to support 
their wives and children. That a wife residing with her husband has a right to be 
maintained by him, see g Bom. 45. But, apart from the personal laws of the 
natives, there seems to be in India no express civil obligation on the part of a 
father to maintain his child.” 

The English law on the subject is thus stated in Stephen’s edition 
of Blackstone’s Commentaries, Book IH, Chapter [II—HI:— 

* The method in which the English law provides maintenance for an legitimate 
child during its infancy is as follows: The mother is entitled to its custody: (as it 
would seem) in preference to its putative father and is bound to maintain it as 
part of her family, while she remains unmarried, or until the child attains the age 
of sixteen, or gains a settlement in its cwn right, or (being a female) is mar. 
ried ; And in the event of the mothér’s marriage, the same liability attaches to her 
husband. If the mother be of sufficient ability to ‘maintain the bastard while he 
is so dependent upon her and neglects that duty, so that he becomes chargeable to 
a parish, she is liable by 7 and 8 Vict., C. ror, s. 6, to be punished under the pro- 
visions of the Vagrant Act, 5 Geo. LV, C. 83. If, on the othet hand, the mother be 
not of sufficient ability, the law affords her the means of compelling the putative 
father to supply a fund for its maintenance,” 

The means spoken of is by application to the Justices uf the Peace, 
who can make an order for the payment of a weekly allowance. 

In section 488, Code of Criminal Procedure, nothing is said about 
the obligation on the mother of an illegitimate chile to support it or 
her ability to do so. 

What the section requires is that “the Magistrate shall satisfy kim- 
self— ae 
(i) that the person against whom the ordér is sought is the father 
of the child; 2 
(ii) that the child is unable to maintain itself ; 
(iii) that the father has sufficient teens ; 

_ (iv) that he neglects or refuses to maintain the child ; 
and upon proof of such neglect ot refusal, he may order the father to 
make a monthly allowance for the maintenance of the child, and to 
pay it to such person as he from time to time directs. i 

Here the Magistrate has assumed that the mother jg barred from 
making a claim by reason of the agreement entered into with the father, 
but he has not said upon which of the four grounds mentioned above _ 
he considers that an order for the child’s maintenance should not be 
made. It seems plain, hoyvever, that the reason given for refusing the 
application is not sufficient. For, let us suppose that the applicant 
received her’ Rs. 110 in currency notes, that her house was burnt 
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down with the notes in “it, and that she was injured and crippled in 
the fire, or let us suppose that the mother had died leaving the child 
helpless and starving in the street : in such an event would the’ father 
still be liable for the maintenance of the child or not in spite of the 
acquittance given him by the mother? The learned Advccate for 
respondent admits that he’ would, and whether he is lable under 
present circumstances is only a question of degrec. 


In England the parish is interested in matters of this kind, and 
though there are no Poor Laws in India relating to natives, the State 
is presumably concerned to see that infants are not ieft to starve, 
and it undertakes the duty of providing against such suffering in times 
of scarcity and famine, so that it is incumbent on Magistrates to en- 
force the law compelling fathers with sufficient means to support their 
children. 

. I find a case thus stated :— 


“ A compromise made by the lawful guardian of a person acting bond fide for 
his benefit cannot be set aside even at his instance except on proof of fraud. There- 
fore when,a mother on behalf of her illegitimate minor children compromised and 
renounced a future claim for their maintenance by executing a document inconsi- 
-deration of the payment of Rs. 300 : held, that under the circumstances there could 
be no neglect to maintain within the meaning of section 488."—Y. Fagbandhw v. 
Fammo Bayi, Mad. H. C. Pro., £3th July 1885. 

The full report of that case is not available and all the circumstances 
are not known, and it is possible that the money was properly secured 
and, provided a sufficient fund for the support of the children. 


On the other hand, there is the case* in .which the High Court of 
Calcutta held that the decision of a Civil Court regarding an alleged 
contract for maintenance did not conclude the mother of an illegitimate 
child from applying under the Code of Criminal Procedure. That case 
was referred to in the judgment of the Judicial Commissioner, Lower 
Burma,}-in which a similar view of the law was expressed to that I am 
now taking. There is also an English case quoted in the notes to 
section 488, Code of Criminal Procedure, in Mr. Phillip’s Comparative 
Criminal Jurisprudence, Grifiths v. Evans, 46 L.T., 417, to the fol- 
lowing effect :— 

‘© The respondent had obtained an order for the support of her Dastard child. 
Subsequently, in consideration of asum of money, she agreed to release and in- 
demnify the appellant for ever from all actions, suits, and proceedings in respect of 
the child : held, that this agreement was no bar to the jurisdiction of the Justices to 
enforce the order on the application of the mother.” 

In an*ypplication under section 488, Code of Criminal Procedure, 
therefore, in respect of the maintenance of a child, proof of a set- 
tlement between the father and mother such as was made in this in- 
staace is not conclusive against the claim, but it is necessary to make 
enquizy into the present circumstances of the child and the ‘father in 








* 17 W.R. Criminal Rulings, 49. | TS. J., L. B., 145. 


MaE Spt 


U. 
Maune Tua Tu. 


iia E Se 


Maone Tua Tu. 


58 UPPER BURMA RULINGS. [1892— 





Criminal Procedure— 488. 


- accordance with the provisions of the section. The power given to 


the Magistrate of selecting the person to whom an allowance for the 
maintenance of a child is to be payable affords a check on fraudulent 
attempts at imposition. 

The order of the Magistrate dismissing the application is therefore 
set aside, and he is directed to enquire into and dispose of the case on 
the merits in accordance with the foregoing remarks. ; 
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Before G. D. Burgess, Esg., C81. 


MAUNG YIT uv. MA NIL 
, , Maintenance. 

Points for enquiry by Magistrate. Age up towhich allowance for maintenance 

of child payable. ‘Powers of District Magistrate under Criminal Justice Regulation. 
Reference.—U. B. R., 1892—96, I, p. 55. / . 

THE applicant to the Magistrate, Ma Ni, stated that she cohabited 
with the defendant, Maung Yit, for about ten days in 1241 or 1242, 
after which he paid her 47 rupees as damages and went off to Lower 
Burma, whence he returned only this year, 1255. The daughter for 
whom she has claimed maintenance as the child of defendant is, she 
says, 11 years old. Ifthe age be correct, the child must have been 
born in 1244, from which it would appear that she could not be the 
defendatit’s daughter, as his child at latest must have been born in 
1243. The Magistrate has not properly enquired into this essential 
matter, as defendant has naturally objected in his petition to the 
District Magistrate, and it will be necessary for him to do so now. 
He has relied on a resemblance of features between the girl and 
defendant, and on her recognition in the family as his daughter ; but 
both, these circumstances would have to yield to the evidence afford- 
ed by dates. The District Magistrate has objected that there is no 
presumption, such as the Magistrate has taken for granted, that a 
child of f1 years of age is unable to maintain itself, 4t is possible 
that a Burman girl of eleven might be able to maintain herself, 
though perhaps not probable, and the Subdivisional Magistrate should 
therefore make the ‘point clear. There are various ways in which a 
father may make provision forthe maintenance ofa child, and the 
Magistrate should accordingly ascertain and record*a finding whether, 
as a matter of fact, the father ir this instance, if the child is his, has 
refused or neglected to maintain it. He should refer to the judg- 
ment in Criminal Revision Nc. 819* and also to that in Criminal 
Revision No. 849,¢ which relates to another case in his Court. The 
Magistrate has made maintenarce payable till the girl attains the age 
of 16, but there is no authority in Chapter XXXVI, Code of Criminal 
Procedure, for imposing a limit of age either one way or another. 
The Distzict' Magistrate in his order of reference says that he can 
pass né orders jn the matter, as the Magistrate is of the first class, 
thereby implying apparently that he could do so if the Magistrate 
were of the second class. Mo doubt he alludes to the powers given 
by paragraph XI of the Schedule of the Criminal Justice Regulation. 
But the provisions therein contained give the District Magistrate 
power only to deal with the proceedings of Magistrates of the second 
and third class, Under section 488, Code of Criminal Procedure, the 


* Page 55, | ~ [Net priated,] 
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proceedings of a Magistrate of the second-class. would not be his pro- 
ceedings as such, but would be his proceedings in virtue of his position 
as Subdivisional Magistrate, and it is consequently doubtful whether 
the paragraph in question would apply. ‘ 

The orders of the Subdivisional Magistrate are set aside, and he will 
make further enquiry and pass fresh orders in accordance with the 
foregoing observations, 
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Before G. D. Burgess, Esq., €.8.1. 


Criminal Revision 


Maintenance. a j59F 
THE District Magistrate has no authority to revise a case under (etnies?! Petes 
section 488, Code of Criminal Procedure ; and a Magistrate of compe- “7/472 pir daa 
tent jurisdiction having once disposed of the matter, his successor 1802. 
was not at liberty to go into it again. Mere cohabitation among Bur- — 


mans does not constitute a legal.union. 
Maintenance allowed must not be made payable from the date of 
_the'child's-birth. -Séction 488, Code of Criminal Procedure, makes 
the allowancé payable from the date of the order.* | 


~ 


= (Or, under the present Code, from the date of the application.] 
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Before G. D. Burgess, Esq., 8.1, 


MA SAT « MAUNG PO KA. 


Maintenance Provision made by father of child on divorce of mother—Matters 


to be gone into upon application of mother for allowance for maintenance of child 
—Costs of enquiry. 


THE Magistrate has passed the following orders under section 488, 
Code of Criminal Procedure :— 


“In this case of maintenance under section 488, Criminal Procedure Code, the 
father admits paternity, 

“Tt appears clear that at the, time of divorcehe gave complainant a piece of 
ground which he meant to cover all claims she could bring, and that she did not 
demur. 

‘lt appears on marriage he gave her a piece of land valued about Rs. so and a 
divorce ; instead of demanding half of this back, he added to it a yet further piece 
of land in satisfaction of all demands. 

“ It does not appear to methat by thus making a provision for and arrangement 
with his divorced wife he cculd contract himself out of his liabilities forthe child. 


‘¢ The Court directs that Maung Po Ka do pava sum of Rs. 2 per mensem sub- 
sistence for the child from the date of this order.” 


The applicant has applied for revision on the grounds thus stated:— 
“ (a) That the sum of Rs. 2 is quite inadcquate for theclothing and mainten- 
ance of the child, who is two years of age. 

(6) That the respondent can well afford to pay a larger sum. 

(ec) That the Lower Court has not ordered to whem the ameunt payable 
shall be made as required by the latter portion of the first paragraph 
of section 488, Code of Criminal Procedure, 

{d) That in applying for the maintenance of the said child, petitioner has 
incurred an expenditure df Rs. 46-1o-0 as per schedule attached, for 
which the Lower Court has made no provision as is generally grant- 
ed :— ; ; 

Schedule of Expenditure. 





2 ? Rs. 4, P, 
Amount paid to petition-writer for writing petition o 8 o 
Stamp on petition of complaint BD ochre we 08 8 0 
Stamp on povrer-of-attorney Srl os tt 1) BPO 
Summons to accused aes oe « I 0 0 
Summons to two witnesses aw ~F OO 
Subsistence to two witnesses sa ss «© 210 0 
Steamer fare from Ywathitgyi to Sagaing and back 

on five occasions a0 os os 3 2 0 

Amount borrowed to pay Advocate’s fee w. 20 0 0 

‘Amount spent for diet while at Sagaing on five . 

occasions sae aa Se «3 «19 6 
Total .... 4610 0” 


The respondent has not put in a written application for revision, 
but he objects to the Magistrate’s order as more than he can afford as 
he has already given the applicant a considerable amount of property 
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and as he has got a head wife and four children. He says he is 
ready to take and bring up the child, and he made the same offer in 
the Magistrate’s Court, but the child is only about two years and a 
half old and the mother is unwilling to part with it. 

The Magistrate has not made a proper enquiry inthis matter. What 
has to be done in cases of this kind has been pointed out in Circular 
No. 91 (Criminal) of 1893,* to which the Magistrate must be referred 
for instructions. In the present instance the points for enquiry seem 
to be the father’s means, and whether he has neglected or refused to 
maintain the child, which latter question involves-the subject of the 
sufficiency of the provision already made by the father. ‘There can 
be no doubt that such provision was intended for the benefit of the 
offspring as well as of the mother, and the question is whether it is 
enough for the purpos?. 

As the sufficiency of an allowance of Rs, 2 a month for the subsist- 
ence of a child of this age is in dispute, the reasons for fixing that 
rate may have to be’gone into. 


As to the applicant's yery extravagant bill of costs there is no pro- 
vision in Chapter XXXVI, Code of Criminal Procedure, regarding the 
payment of costs,t and the applicant would have to show under what 
authority an award of costs could be made. : 


Under the circumstances, the Magistrate’s order must be set aside, 
e : . @ a 
and he must be directed to make further enquiry in accordance with 
the instructions that have been laid down on the subject and pass 
fresh orders "according to law. 





* Page 55. é : 
t+ [Costs may now be awarded under section 488, sub-section (8), Code of 
Criminal Procedures 1898.] 
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Before G. D. Burgess, Esq., C.8.1. 
MA SU wv, PAUL SASSOON. 


Maintenance—Effect of dismissal of application for default—Second application 
on exactly same ground not admissible; but before rejecting or dismissing a 
second application the Magistrate should ascertain whether there has been any 
change ol circumstances or fresh cause otherwise since the first application was 
thrown Out, é 

Reference.—1 Cal. L. R., 89. : 

THE question raised in this revision case is what is the effect of an 
order dismissing an application under Chapter XXXVI of the Code of 
Criminal Procedure for default ? The applicant made an application 
for an order of maintenance, which the Magistrate dismissed on the 


13th of March in these terms :— 


** This case of maintenance has been hanging fire since the 24th October last, 
From the various orders recorded in the diary, I observe that the complainants’ be- 
haviour shows a disinclinaticn to proceed with the case which was thrice adjourn- 
ed on their account. On the 23th February last neither party appeared, b ut my 
predecessor in office ordered postponement of the case till the toth March. 

“ On the roth March last, on calling up the case I found that the defendant was 
present, The complainants did not come. Ma Su’s father said that Ma Su was 
ill, an excuse that has not been made only once. 

* ‘Today egain Ma Su and her son have not appeared. The complaint must be 
dismissed. , 

** Order -—The complaint is dismissed.” 

She made a second application of the same kind on the ard of August, 

which the Magistrate on the 8th of the same month dismissed say- 
in — 
’ “J find that Ma Su preferred a complaint against Sassoon under section 488, 
Code of Criminal Procedure, on the 24th October 1892.. That complaint, after 
hanging fire for nearly five months, was dismissed on the 13th March 1893,—v1tde 
Criminal Miscellaneous No. 132 of 1892" I then recorded that the complainant’s 
behaviour showed a disinclination to preceed with the case, which was thrice ad- 
journed on her account. ; . euee 

“The present application is therefore practically an application to re-open the 
former complaint. I am precluded from proceeding with the present complaint, 
for the Calcutta High Court has ruled zn ve Musst. Jamotee * that when a Magis- 
trate who is compet2nt to deal with the matter dismisses a complaint under section 
488, Code of Criminal Procedure, the District Magistrate cannot try it de ovo. 
‘The complainant’s remedy is in a superior Court. The complainant’s petition was 
dismissed on the 13th March last, and she has taken no further action till the 
lapse of nearly five months. This would make nearly Io months since ner first 


complaint. PS Ate : 
Deder-—The complaint is dismissed.” 


From the otder-sheet it appears that the.Magistrate issued notice 
to the respondent, and that both parties were present when the ap- 
plication was dismissed, but the Magistrate made no enquiry so far as 
the proceedings show, and gave the applicant no opportunity of pro- 
ducing evidence. As the Magistrate had actually taken up the case, 


*r Cal, L, R., 89, 
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this course does not seem consistent with the provisions of Chapter 
XXXVI; but this point has not been argued, but only the question as 
to the admissibility of the application made on the second occasion. 
The case relied on by the learned Magistrate does not appear to be 
very applicable in the present instance. In that case there was an 
enquiry into the merits and there has been none heie, but the real point 
of that case is that the District Magistrate interfered with an order 
passed by one of his subordinate Magistrates, which he bad no juris- 
diction to do. In this instance the point is whether the first order of 
dismissal has the effect of ves gudzcata so as to prevent subsequent 
proceedings. This is a question of procedure upon which the Code 
lays down 1io rule, but the general principle that a man shall not be 
twice vexed for the same cause would ordinarily apply. The appli- 
cant’s conduct in failing to appear and produce the evidence on which 
alone the Magistrate could proceed to make an order in her favour 
left the case practically in much the same position as if witnesses had 
been exafnined and there had“been found to be no evidence or insuffi- 
cient evidence. Under the circumstances, it seems proper therefore to 
treat such an order of dismissal as of the same sort as an order passed 
for default of the appearance of the complainant in a summons case, 
that is, an acquittal. 

But although this may be so, there seems to be nothing to prevent 
a fresh application from being made under Chapter XXXVI for fresh 
cause, and it would be contrary to the spirit,of the provisions of the 
chapter to do sp. The manifest object of the law is torestrain a man 
from leaving his wife or child whom he is able to support to be a bur- 
then on the public or on casual private charity, and, if it can be proved 
to a Magistrate that a wife or child is left destitute without reasonable 
excuse, he is bound to act under section 488 of the Code of Criminal 
Procedure. : 
* It might easily happen’ that at the time of withdrawing an applica- 
tion for maintenance or allowing it to fall through for default, there 
may be sufficient cause for so doing, such as the voluntary provision of 
maintenance for the'time being by the husband oy father or his promise 
to make such provision. If such provision is exhausted or the promise 
is broken the person affected cannot in reason be precluded from 
again coming to the Magistrate for redress. That is to say, the cause 
operating against the prosecution of the original application may be 
removed,:or,'in other words, there may be a change of circumstances 
which would entitle the applicant to come into Court again, not on 
the same ground, ,correctly speaking, but on a new ground. This 
seefns to be the question wnich a Magistrate ought to enquire into be- 
fore deciding that a second application under Chapter XXXVI, Code 
of Criminal Procedure, is inadmissible. In the present case the Magis- 
trate has apparently made no such enquiry and there is nothing to 
show whether there is any proper foundation for. the application or 
not. When there has been a previous application the Magistrate 


Ma Sv 
Ue. 
PAUL SASSOON. 


Ma Su 


Uv. 
Paut Sassoon, 
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should doubtless make the required investigation before issuing pro- 
cess to the defendant. Upon these considerations the Magistrate's 
order of dismissal is set aside, and he is directed to reconsider the 
application in conformity with the foregoing observations, and alter 
further enquiry accordingly to pass such fresh Orders as may be found 


neéce ssary. 
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Before G. D, Burgess, Esq. €.8.1. Criminal: Reviston 
_MAUNG PWE ». MI NYUN, ae 
Maintenance—Application by wife who has left husband dismissed—Subsequent 1393. 


— 


‘ application by wife on account not of herself but of child— Possible evasion of law 
by wife obtaining order for payment to herself of allowance on account of child— 
Need for exercise of discretion in determining person to whom allowance should 
be made payable— Measure of allowance. 


If father is willing to support child in his own house and mother will not part 
with child and wrongfully refuses to return to husband and live with him, is father 
liable to be ordered to maintain child while with mother ? 


THE applicant in this case has made two applications for mainte- 
nance, the first of which was dismissed, and the Magistrate would have 
been wrong to entertain the second application and review his pre- 
decessor’s order if the two cases were precisely alike. But I gather 
from the papers that in the previous case applicant asked for mainte- 
nance for herself, whereas on the present occasion it is maintenance 
for her child that has been sought, 


The Magistrate has not passed a very definite order, but it appears 
that it is intended that the allowance for maintenance should be on 
accpunt of the child, bat should be paid to the mother. The person 
to whom the allowance is to be paid should have been specified in the 
‘order. The Magistrate should now amend his order by specifying the 
payee’of the allowance. If it was his intention to make the mother 
the payee, he should reconsider the matter, as it is a question between‘ 
the mother and father of the child, which has not yet been determined’ 
by enquiry, whethet the wife was turned out by the husbatid or left: 
him-of her own accord, If, without ,sufficient reasons, she refuses to 
five with her husband, $he should not be allowed to evade the law by 
obtaining an order for an allowance nominally for the maintenance of 
her child but payable to herself. The amount of+the allowance is also 
matter for reconsideration. If the father is willing to support the 
child in his own home, why should he be obliged to pay so large a 
sum for keeping it elsewhere <gainst his will, and, if he is so willing: 
to maintain it and is not permitted to do so because the mother will: 
not*part with it and yet will not live with her husband, is he liable for 
either négleet or refusal on account of the child any more than on. 
accouht of the mother ? 
_ it * * 

The orders of the Magistrate are set aside and the case is remitted 
fox further enquiry and reconsideration, and for fresh determination‘ 
accordingly; 

II 
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Criminal Revision 


Ulscolianeons) Before G. D. Burgess, Esq., 68.1, 
pa oo ° MAUNG MA ». MA CHO. 
— Maintenance. 


Enquiry necessary as to ability of children to maintain themselves Questions 
as to effect under Buddhist law of wife separating herself from husband for up- 
wards of a year, and of husband taking second wife contrary to wishes of first ; 
and as to liability of father to support children who decline to live with him and 
insist on living with.the mother, who improperly refuses to live with her husband. 
Selection of payee of allowance for children when their mother is not entitled to 
maintenance. 

AS the District Magistrate points out, the Magistrate who tried the 
case has omitted to make enquiry as to the ability of the two children, 
in whose favour an order has been made for the payment of ah allow- 
ance under section 488, Criminal Procedure Code, to maintain theni- 
selves, and this point should now be enquired into. 

I have reserved orders in this case because a difficult question has 
been raised by the District Magistrate, which also, as it happened, 
was under consideration at the same time in a civil appeal. That 
case has been ‘finished today, and.I now proceed to deal with this 
reference. 2 

The particular question alluded to has not been definitely decided 
in the civil appeal because of special circumstances which made it 
unnecessary to do so, but it was to some extent discussed, and an 
extract of the portion of the judgment relating to the matter is ap- 
pended.* The question is as to the right of a husband subject to 
Buddhist law to take a second or lesser wife against the wishes of 
his first or head wife. 2 i 

The Magistrate has summarily disposed of this question by saying 
that it is impossible for the applicant and her children to live with 
defendant as he has taken a second wife, without giving any reasons 
or quoting any authority on the subject. 

The Magistrate should now give his reasons and mention the’ 
authority on which he’relies after giving the parties an opportunity 
of being heard, and, if necessary, of sproducing evidence on the 

oint, te ‘ 

J What the Magistrate has got to-determine is whether the taking of 

_asecond wife under the circumstances of this case, which have still 
to be ascertained with precision, constitutes under Buddhist law 
adultery or cruelty towards the first wife, : 

It is stated by the defendant that his first wife has been liviug 
away from him for seven years, and, if this is so, the effect of such 
separation or desertion should be corisidered under the Buddhist law- 
as laid down in section 17, Chapter V of the Manukye Dhammathat. 
LLL LL NL NLT CC TN Li TLE ANCOR, 


* Omitted. See Volume II, page 48, 
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If the Magistrate should find that the children are entitled to maia- 
tenance, though their mother is not, he should then consider te whom 
payment of the allowance should be made, so that the law which 
forbids the grant of an allowance under section 448 of the Code of 
Criminal Procedure to a wife who wrongfully refuses to live with her 
husband may not be evaded, Possibly, also, the father may be will- 
ing to support the children if they will live with him whether the 
mother agrees to accompany them or not, and, if so, and they refuse 
to do so, the effect of such refusal on the position of the several par- 
ties must be taken into consideration. 

The result is that the whole case must be fully enquired into, as 
this has not been done already, and the order of the Magistrate is 
accordingly set aside and he is directed to pass fresh orders after 
making due enquiry as indicated above. 


Maune Ma 


vw, 
M. Cao. 


Criminal Revision 
(hiscellaneous) 
No. 515 of 
1895. 


teal 
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Before G. D. Burgess, Esg., 6.8.1. 
_MI TASOK » NGA TE NAUNG, 
Enforcement of order of maintenance. 


The complainant in this case obtained an order for a monthly allowance of Rs, 3 
as maintenance for her daughter on the roth September 1893 in the Court of the 
Subdivisional Magistrate. On the goth April 1895 she applied to the Subdivision- 
al Magistrate to enforce the order and recover arrears of Rs. 34. The Subdivis 
sional Magistrate transferred the case to the Second-class Township Magistrate, 
who, after issuing a distress warrant without effect, passed orders that the defend- 
ant should pay Rs. 54 or suffer one month’s rigorous imprisonment. The District 
Magistrate referred the case as he doubted the Magistrate’s power to award 
imprisonment. 3 eee 

Held—that under section 490 the Township Magistrate had jurisdiction to 
enforce the maintenance order. : é . 

There is a conflict of opinion between the High Courts in India concerning tho 
proper construction of section 488 with respect to a sentence of imprisonment. 

In the meantime it will be safest to treat failure to pay the amount ordered 
under the section as not an offence, and to employ imprisonment merely as a means 
of coercion. 

References. —I.L.R., 9 All., 240; 8 Mad., 703; 22 Cal., 29°. 

THE District Magistrate has submitted this case with the following 
order of reference:— ~ 

“ The complainant in this case obtained an order for a monthly-maintenance of 
Rs. 3 for her daughter on the roth September 1893 in the Court of the Subdivision: 
al Magistrate, Mahlaing. On the goth April 1895 she applied to the Subdivision- 
al Magistrate of Wundwin to enforce the order and recover Rs. 54. The Subdivi- 
sional Magistrate under section 490, Criminal Procedure Code, transferred the 
case to the Wundwin Myo$k, Maung Lat, a Second-class Magistrate. He issued 
an order that the accused should pay Rs, 54 or suffer one month’s rigorous im= 
prisonment, There is nothing in section 490, Criminal Procedure Code, empower 
ing the Magistrate to sentence to imprisonment, and I think, therefore, the order 
was wrong, but as I am doubtful I refer the matter wider section 438, Criminal 
Procedure Code, to the Judicial Commissioner.” 

The term of imprisonment awarded having already expired, it is 
now too late to interfere, if interference were required. 

The original application was made to the Township Magistrate, 
who referred it to the Subdivisional Magistrate, and the latter return- 
ed it as the Township Magistrate has jurisdiction in his opinion. 
Under section 490 there is no doubt the Township’ Magistrate had 
jurisdiction to enforce the maintenance order. . 

Section 490 merely says that the order shall be enforceable by any 
Magistrate. It doesnot say in what manner, and it can only be sup- 
posed, iri the absence of any other provision, that thé procedure to be 
followed is that laid down in section 488 against the marginal entry 
“ enforcement of order.” 6 : 

This procedure the Township Magistrate carried out: first issuin 
a warrant for the levy of the amount of arrears of maintenance, and, 
when the amount still remained unpaid, sentencing the person against 
whom the order had beén made to imprisonment. 
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As at present advised I do not see that the Township Magistrate, 
although he was not one of the Magistrates mentioned in section 488, 


was precluded from following out the whole of the proceduye provided N 


for in that section. Unless that was the correct procedure, what 
other way had he of compelling compliance with the order? 


The Magistrate has awarded rigorous imprisonment. If non-com- 
pliance is an offence, this would be right under section 2, clause (18), 
of the General Clauses Act, 1868. 


The High Courts of Allahabad and Madras treat the matter as an 
offence.* But in a very recent case ¢ the High Court of Calcutta has 
dissented from the latter case, and besides requiring evidence of wilful 
neglect to comply with the order, has held that imprisonment under the 
section is nit awardable as punishment for contempt of the Court’s 
order, but merely as a means of enforcing payment, and that imprison- 
ment ought to cease upon payment being made. That ruling seems 
to involye the consequence that non-compliance with the order is not 
an offence, so that the imprisonment ought to be simple only. But in 
Form XL in Schedule V of the Code not only simple but also rigorous 
imprisonment is provided for, which would indicate an opposite opi- 
nion in the minds of the framers of the Code. The form also does 
not provide for release on payment. 


The construction of section 488, Code of Criminal Procedure, is 
difficult in many respects, and it may be hoped that in the contem- 
plated revision of the Code the language will be made plainer.{ 


In the meantime, though the definition of offence in clause (f) of. 
section 4 of the Code might be sufficient, perhaps, to cover the omis- 
sion to pay maintenance, it would probably be safer to confine impri- 
-sonment in default of payment to simple imprisonment. As pointed 
out by the Calcutta High Court, the imprisonment is not made award- 
able for disobedience, but “ for the whole or any part of each month's 
“allowance remaining unpaid after.the execution of the warrant,” 
and it seems anomalous that there should be a positive penalty for 
what might after all be mere inability to pay. 





* 1. LR. 9 AIL, 240; 8 Mad., jo. {| ILL. R., 22 Cal, 2or. 
t [Apparently under the present Code imprisonment may be either rigorous or 
simple in virtue of General Clauses Act, 1897, section 3, sub-section (26). 


Mr Tasox 
v, 
Ga TE NAtNa, 
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Ddtintand Reidst 

ee re ioe Before G. D. Burgess, Esq., C.5.1, 

1895. MA THA TE +. MAUNG YE PU. 
Maintenance. 


The parties were husband and wife, but they had been living apart from each 
other for more than three years, during which period the husband contributed 
nothing towards the support of his wife and the child born during their coverture, 


In the case for maintenance laid by the petitioner against her husband, for her- 
self and for the child, it was held that under secti n 17. Pook V of the Manukyé 
Dhammathat, the separation amounted to a divorce and that therefore the peti» 
tioner was not entitled to maintenance for herself, but that the respondent was 


bound to support the child. 
Extract from Magistraie’s decision, 


“ The petitioner sues the respondent for maintenance for wife and child. The 
facts of the case are that the parties were matried about five years ago, and shortl 
after the birth of the child the respondent left petitioner and has never lived wit 
her since or supported her or her child. The respondent’s case is that a child was 
born eight months afLer the marriage, and that the. petitioner told him that the 
child was not his, but one Shwe Gyaw’s.” ., 


THE Magistrate’s order in this case is admittedly incorrect, 

The applicant and respondent are still’ man and wife as admitted 
by the respondent himself, and consequently the respondent is bonnd 
to maintain applicant unless she refuses to live with him without suffi- 
cient excuse, or some other of the disqualifications mentioned in sec- 
tion 488, Code of Criminal Procedure, applies. 


Furthermore, the presumption is that the child is the child of both 
husband and wife, and this presumption is strengthened by the con- 
duct of the husband in returning to live with his wife after ske denied 
that he was the father. . 

The case must, therefore, be reconsidered by the Magistrate, whose 
order of dismissal of, the application passed’ on the gentral grounds 
of separation and delay in coming forward must be set aside. 

It is now urged for respondent that he would be ready to maintain 
his wile if she would live with him, and #f this is so, an opportunity of 
his formally making the offer should. be given him. It is also urged 
that possibly there may have been a divorce, -although it was acknow- 
ledged there was none by reason of the rule of Buddhist lew about 
the effect of desertion for upwards of three years. 


This is a point for the consideration of the Magistrate. 


Another point for his consideration is whether respondent, if still 
married to applicant, is not responsihle for the support of the child 
even if it be proved to be the offspring of another, 


If the Magistrate finds that applicant is entitled to maintenance, he 
has of course to fix the amount according to the means of the parties 
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Magistrate's subsequent decision. 


In this case the parties separated over three years ago from one another. Peti- 
tioner alleges the respondent left her, but can assign no reason for his action, 
Respondent states that he left the house because petitioner refused to let him live 
with her. It is perfectly clear that respondent has lived apart from petitioner for 
over three years, during which period he has contributed nothing towards her sup- 

~port. This, according to Burmese law, amounts to a divorce (wide Dhammathat, 
Volume V, para. 17), and at the end of three years each party has the right to take 
another wife and hesband. “They shall’ not claim each other as husband and 
wife.” This law applies in this case and petitioner is, therefore, not entitled to 
maintenance. 


Ma Tua TE 


a, 
Maune Ye Pu. 


Criminal Revision 


No. 178 of 
1896. 
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Before F. S. Copleston, Esq. 
* * * », MA SON, 


Application should be dismissed when neglect or refusal to maintain is not 
proved. Evidence Act, section 112, applies to the legitimacy of the children of 
married persons only, s ; 

Tue first point taken by the petitioner is that the defendant had 
never neglected or refused to maintain the child. 

The complainant stated in her petition and again when examined 
on oath before issue of process that she had made demand for main- 
tenance and had received nothing; but this statement was clearly 
shown to be false by the complainant’s own evidence. The Magis- 
trate says in his judgment that defendant’s “denial” (meaning his 
denial at the trial) “amounts to a refusal” and that ‘the plaintiff is 
quite justified in making this application.” The remark is incorrect 
and illogical. The Magistrate did not at the outset ask the defendant . 
whether he admitted the complainant’s statements and claim; and at 
the close of the complainant’s case the Magistrate had not even then 
any proof of neglect or refusal, ‘ 

The application should have been dismissed as soon as the Magis- 
trate became aware that no neglect or refusal was proved. Further, 
taking the case on its merits, Mr. Swinhoe’ urges that it is not proved 
by satisfactory evidence that the complainant gave birth to a child, 
or that the child is the child of detendant. This assertion is borne - 
out by the evidence. Witnesses who could have been called were 
not called and reliance was placed on a document, admissible merely 
to refresn witness Wood’s memory—a document rendered more than 
suspicious by the fact that on the 20th September (895 -the witness 
is supposed to have written ‘96 by mistake. The Magistrate also 
refers to the Evidence Act, section 1:2. This applies to the legiti- 
macy of the children of married persons, In this case it is admitted 
that there was no marriage, and the presumption that a child born 
within 280 days of a concubinage is the child of the man who had the 
woman living with him would certainly not be conclusive. In addi- 
tion to the weakness of the evidence for complainant, we have evi- 
dence for the defence which is relevant and not without force; and 
as to this the Magistrate says nothing. I consider that the case 
should have been dismissed both on the ground that ne neglect or re- 
fusal to.maintain the child was proved and that it was not proved that 
the child was the child of * 2k the defendant. 

*« * * x 

The order of the Magistrate directing payment of maintenance and 

of costs is set aside, and complainant’s petition is dismissed. 


XN 
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Before G. D. Burgess, Esq. 6.8.1. — 
QUEEN-EMPRESS v. NGA TE anpb Tzun oTHERS. 
Powers of District Magistrate under section 515, ‘Code of Criminal Procedure, 


THE District Magistrate has referred the question of his powers 
under section 515 of the Code of Criminal Procedure. As this section 
says that a// orders passed under section 514 by any Magistrate other 
than a Presidency Magistrate or District Magistrate may be revised 
by him, there seems to “be no doubt that’ the District Magistrate has 
the widest powers of revision, and can deal with any order passed by 
another Magistrate under section 514, whatever it may be. 


In this case, however, the Subdivisional Magistrate does not appear 
to have passed definite orders, but only to have expressed an opinion 
and submitted his proceedings to the District Magistrate. 

In revising an order the District Magistrate would of course give 
notice to the person likely to be affected : prejudicially before altering 
it against him. é : 


12 


Criminal 
Aféscellaneous 
No..a22 of 
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Crimtnal Revision Before G. D. Burgess, Esq., C.S.L. 
No. 1253. of 
1893. QUEEN-EMPRESS wz. RAZAK awp six OTHERS. 
os Summary trial, A Cantonment Magistrate cannot try in a summary way 


breaches of cantonment rules or any other offence in virtue of his office without 
being specially ernpowered in that behalf by the local Government. 

IN this case the Sessions Judge has referred the proceedings of the 
Magistrate in revision on the ground that they are void because he. 
has tried the case summarily without being empowered by law to do 
SO. 

Section 530 (¢) of the Code of Criminal Procedure provides that if 
a Magistrate, not being empowered by, law in that behalf, tries an 
offender summarily, his proceedings shall be void. 

The offence for which the accused were tried: was a breach of the 
cantonment rules, and the Magistrate claimed the power of summary 
trial in his capacity of Cantonment Magistrate. 

The Government Prosecutor has been instructed to appear and 
argue the matter, but he does not support the Magistrate’s contention, 
and it is understood that the Magistrate no longer wishes to do so 
himself. The Magistrate desires some other points of jurisdiction to 
be settled, but as they do not arise in this particular case, it would 
not be convenient to discuss them at present. ae 

The sole question here is whether the Cantonment Magistrate as 
such, and without being specially empowered under the Code of Cri- 
minal Procedure, has authority to try offenders in a summary manner 
for breaches of cantonment rules. ‘ 

This question previously came up in consequence of a general 
reference by the Cantonment Magistrate, which has been dealt with 
in Criminal Revision No. 1110, Miscellaneous.: The following obser- 
vations were made in that case :— @-4.2: 

“ Read the Cantonmert Magistrate’s report. It appears that the Cantonment 
Magistrate’s intention was to claim the position ef a special court for his court, not 
generally, but only when itis in the exercise of the Cantonment Magistrate’s powers 
for the trial of breaches of ru’es under the Cantonment Act, This limitation was 
not clear from the previous reference. The eriactment applicable to the matter is 
apparently the last Cantonments Act, XII< of 1889, since that Act specially includes 
Upper Burma, and: expressly repeals the. portion of the second schedule of the 
Upper Burma Laws Act, 1886, extending the previous Cantonments Aci, III of 
1880, to Upper Burma. The ist January 1890 was appointed as the date for the 
new Act to come into force. 

“This Act does not seem to constitute any special cantonment criminal court. 
On the contrary, it puts the Cantonment Magistrate in the same ade as auy 
other Magistrate appointed in the district for the assistance of the District Magise 
trate, It is obsérved that there are separate appointments of the Cantonment 
Magistrate and of a Magistrate with 3rd class pcwers. But that is a matter of 
course. Ifa Magistrate were appointed to the charge of a subdivision and were 
invested with the powers of a Magistrate of the rst or znd class, there would be 
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separate notifications in regard to each point. Act III of 1880 made special 
provision in section 28 for the trial of breaches of rules by the Cantonment Magis- 
trate or by an Assistant Cantonment Magistrate invested with similar powers by 
the local Government, whereas in the present Act this provision appears to have 
been designedly left out. 

** So the eleventh clause of section 27 gave power with reference to breaches of 
tules to declare what persons should make the preliminary enquiry into or take 
cognizance of them and the manner in which the investigation should be conducted, 
If similar power is omitted from the present Act, the omission was no doubt inten- 
tional. i ° 

“So also in regard to the restriction of appeal in. section 28. 


“ As the date of the authority quoted, Captain Ozzard’s Cantonment Magis- 
trate’s Manual, is not given, it ‘is not possible to tell whether he was writing in-re- 
lation to the present Act or the previous one, No doubt the present Act con- 
tains rules and regulations made under previous enactments, but they are con- 
tinued asunder the new Act, and ifthe new Act contains no provision under 
which they could be framed, they would apparently expire zpso facto for want of 
anything to support them. 

“It may be remarked that the apparent tendency is to do away with exceptional 
jurisdictiqns ; see, for instance, the express repeal by Act XIII of 1889 of clause (8), 
section 1 of the Code of Criminal Procedure, which formerly saved the powers of 
officers authorized to try petty offences in military bazaars at cantonments and 
stations occupied by the troops of the Presidencies of Fort St. George and Bombay 
respectively. 

“The form of the Cantonment Rules is peculiar, They were made under Act 
IIT of 1880, section 25, but in the body of them reference is made to Act XXII of 
1864, an enactment which at the time the rules were issued had been repealed for 
mote than seven years. 

‘* Perhaps the rules under the old Act were adopted without altering the refer- 
ences to the corresponding parts of the latter Act of 1880. 

* Rule 35 of Chapter III of these rules 3 relied on as would appear for the auth- 
ority to try summarily for breaches of the rules. There is no mention in the rule, 
however, Of summary precedure. No doubt the provisions of Chapter XXII of the 


Code of Criminal Procedure are made applicable, but it seems obvious that this is, 


not Chapter XXII of the present Criminal Procedure Code of 1882, but Chapter 
eXXII of the previcus Code of 1872. . In the first place, the provisions of the chapter 
are made applicable, not to procedure, but to orders or judgments passed by an 
officer under the said rules and regulations. In the next place, the mentior of Act 
‘XXII of 1864 in the rules shows that Act III] of 1880 had not yet been introduced 
when the rule was drawn up, or, ir other words, that the rule was framed before 
1880 and before thenew Code of 1882 was passed. Act X of 1872 provides -in 
Chapter X X11 for superintendence and revision, and the old rules made before that 
Act came into force provided — Rule 35, Chapter [V—as follows ; ‘ The provisions of 
section 434 of the Code of Criminal Procedure shail be applicable to all orders or 
judgments passed by any officer under the said rules and regulations.’ 

“ Now section 434 of the old Criminal Procedure Code of 186: corresponded with 
section 295 in Chapter XXII of the Code of 1872, fiving powers to the Court of 
Sessions and Magistrate of the district to call for and exan:ine the records of subor- 
dinate courts in order to satisfy themselves'as to the legality of sentences and orders 
and the regularity of proceedings. 

“Provisions as to the exercise of powers of revision would be applicable to orders 
and judgments, whereas provisions as to the exercise of summary powers in trying 
offences would manifestly not be applicable. : 

“ Consequently it would seem that the Cantonment Magistrate’s powers are limit- 
ad throughout to the powers with which he may have been invested under the Cady 
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of Criminal Procedure, unless where the present Cantonments Act makes express 
provision beyond the Code on ary point. 

“1 do not wish, however, to express any positive opinion in the matter, becaus® 
this is merely a reference which has not been argued in court and some points are 
not free from obscurity, and because the question of the Cantonment Magistrate’s 
powers has been separately raised in a case submitted {+r revision by the 
Sessions Judge since this reference was originally made. The Cantonment Magis- 
trate can now further consider the subject in the light of the remarks made, and if 
he still entertains doubt and deems the matter of sufficient importance, he can 
cause the Government Prosecutor or some other officer to appear in the case under 
revision and fully argue the question in Court.” 


As no authority can be produced to the contrary, I must hold that 
the Cantonment Magistrate does not, in virtue of his office, possess 
summary powers .of trial with respect to breaches of Cantonment 
rules. It seems that the Cantonment Magistrate’s predecessor was a 


Magistrate of the :st class and was invested with summaty powers 
under the Code of Criminal Procedure. 


This may have misled the Magistrate as to the powers he could 
exercise ex-officio, 


The conviction must be quashed witli the sentence as the proceed- 


ings are void. There can of coursé: be a retrial] if it is deemed neces- 
sary. 
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Before G. D. Burgess, Esq. €.8.1. 
Compensation. 


THE accused was convicled under clause 6, ser.tion 34 of the Police 
Act, for beieg drunk ona public road. He struggled with the police 
constable who interfered, and the constable said he lost his whistle 
and Rs. 9g. The Magistrate fined accused Rs 20 and awarded Rs. 15 
of the fine to the police constable. The order of compensation was 
unwarranted because the compensation was for an injury other than 
one caused bythe offence committed. The offence committed was that 
of causing a public nuisance by being drunk on the public road and 
did not involye any private injury. 


Criminal Revision 
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Criminal Procedure —545. 


Before G. D. Burgess, Esg,, C84, 
QUEEN-EMPRESS v7. NGA HLWE anp THIRTEEN OTHERS. 


In the absence of any special provision on the subject, an order for the payment 
of a reward out of a fine imposed by a Criminal Court should be made when 
passing judgment, the Court after doing so being fuxctus officio and having no 
further power to make orders in the case. 


Reference,—Weir, pages 419 et seq, 


IN this case the Magistrate granted a reward under Rule 70 of the 
rules framed under the Forest Regulation nearly two months after 
‘the case had been concluded, and the question has beén raised whe- 
ther he had authority for making such order. The only thing bearing 
directly on the point that can be traced is in Weir, pages 419 e¢ seg. 
where it appears that in certain cases the High Court, Madras, re- 
quired the Magistrate to amend his order by making an award of the 
fine which he had originally omitted todo. But these cases relate 
to a special enactment under which it seems to have been obligatory 
on the Magistrate to make an award, which is not the case here, 
where the grant of a reward is discretionary. 


Section 545, Code of Criminal Procedure, requires that an order 
for compensation shall be made by a Criminal Court when passing 
judgment, and, in the absence of any special provision on the subject, 
the analogy of this rule might properly be followed. As a matter of 
general principle it seems right that a Court of Justice should make 
whatever orders are called for at the time of passing judgment and 
not afterwards. ‘The circumstances are then fresh in the Court’s 
mind and any orders made are likely to be in aecordance with the 
view taken at the time; whereas there is no guarantee that orders 
made subsequently may not be inconsistent with the original view of 
the case, and affected by a change of opinion> Moreover, when a 
Court has passed judgment ina case it must on general principle be 
deemed to be functus officio andto have come to the end of the 
jurisdiction which it exercised in the matter so as to have no power 
to deal with it further.’ If a Court has omitted. to do anything which 
it ought properly to have done before the conclusion of the case, the 
only course is to apply to a Superior Court to remedy the defect. 

The order of the Magistrate must therefore be considered iucorrect, 
but as no recommendation has been made that it should be revised 
it may be allowed tostand undisturbed. i. 


1896. | * UPPER BURMA RULINGS. 81 





Crimirial Procedure. 





Segrion 4 (@)—See also page 14. 
SgctTIon 14—~See also page 10. 

Section 45-—See also pages 169 and 171. 
SECTIONS 91, 351—See also page 123. 
SEcrion 103—See also page 135. 
Cuarrer X—Sce also page 176. 
Cuarters X anp Xi—See also page 174: 
Secrion 144~—See also page 183. 
Secrion 16:—See also page 195. 
Section 190—See also page 328, 
Section 195—See also page 187. 
Section 200—See also page 131. 
Sgcrton 203—Sze also page 270. 
Section 254—See also page 191, 
Craprer XXI—See also page 228. 
SEcTION 248—See also page 219. 
Section 337—Scee also page 148, 
Section 342—See also page ¥44. 
Secrion 345—Sce also page 219. 
Sgcrion 349—See also pages 241 and 274. 
Sgcrroxs 364, 509—See also page 204. 
SECTION 487-—See also page 178. 
Sgcrion 517—See also page 157. 
SEcTion §33—See alsu page 205. 
Section 537—See also pages 2 and 187, 
SECTION 545—See also page 290. ; 


Section 555—See also pages 178 and 321. 
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Colecuadl Reotdon Before H. Thirkell White, Esgq., C.1.2. 


a of QUEEN-EMPRESS v. NGA YAN GON, NGA THA GYAW, anp 
ca NGA TUN THA. 


Although evidence of previous convictions is ordinarily irrelevant, it may be 
admissible for the purpose of affecting the punishment imposed. 
* * * * 


The Magistrate has recorded evidence to show that one of the 
accused isa person of violent disposition and has previously been 
convicted of assaults. This could not be relevant for the purpose of 
affecting the opinion of the Court as to the guilt or innocence of the 
accused in respect of the charge against him.* It might have been 
recorded after conviction for the purpose of affecting the punish- 
ment.+ : ; 

* See Evidence Act, section 14, Illustrations (7), (e) and (#), and sedtion 54. 
+ See S.J... B 574. 
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Before G, D. Burgess, Esq., C.S.1, 


NGA SAN BWIN 7, QUEEN-EMPRESS. 


When a fact is deposed to as discovered in consequence of information received 
from a person accused of an offence in the custody of a police officer, the proof of 
such fact must be strictly confined to so much of the information as relates dis- 
tinctly to that fact. 


Distinct prohibition of law against police officers or persons in authority offering 
or making, or causing to be offered or made, any inducement, threat, or promise 
having relation to the charge against an accused person in order to procure con- 
fession. Irrelevancy of confession procured by such means. Identification. Iden- 
tification of accused persons in police.custody to be of value should be prompt and 
clear and free from suspicious circumstances. 

THE conviction of the appellant Nga San Bwin rests on two circum- 
stancesidentification and the alleged discovery of something in 
consequence of information given by him to the police. 


It is singular that the District Magistrate who convicted and the 
Sessions Judge who confirmed the conviction have proceeded upon 
different views of the case,—the latter accepting the identification 
alone as proof of accused’s guilt and rejecting the evidence as to the 
alleged discovery; andthe fermer relying on the alleged discovery 
to support the conviction. The District Magistrate acquitted the 
appellant’s fellow-accused, Nga Hman, against whom there was pre- 
cisely the same evidence of identification,"with some other evidence, 
and it appears logically inconsistent to believe the evidence against 
one man arid to disbelieve it against another. : 


The District Magistrate has also quite properly pointed out a num- 
ber of yeasons why the witnesses, who profess to have recognized 
appellant and Nga Hman at the time~ of the robbery, should not have 
‘been able to recognize them at all in reality. The witnesses are the 
complainant Pe Bu and his niece Ma Ka, and neither of them .had 
ever seen the accused before and they had no’ light to see them by 
but that of a candle carried Ly one of the robbers, while their minds 
were naturally disturbed by the sudden attack in the night and the 
fear which the robbers inspired. There is the further circumstance 
that it is only these two persons who say they recognize the robbers, 
although there were three other persons in the house who had also 
an gpportinity of seeing them. The appellant’s learned Advocate 
has also pointed out a number of ¢ontradictions and discrepancies in 
the evidence; but the point upon which the identification really 
breaks down js that the witnesses went thrice to the police-station 
and were shown a number of men, but were unable to pick out any- 
one till the third occasion. It has not been made perfectly clear-—as 
it ought to have been—where the two accused were when the first 
two attempts at identifying the robbers were made, but the accused 
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were arrested in the case, and it is to be presumed that they would 
be shown at once. It would be objectless to show persons to the 
witnesses against whom there was no suspicion of being concerned 
in the case. The unexplained failure of the witnesses to identify the 
men till they had a third opportunity of doing so is a fatal blot on 
this part of the evidence. Asto the alleged discovery, it consisted 
in finding a revolver and cartridges and a knife in a cloth in the 
ground, and itis said that the appellant indicated the place, Evi- 
dence has been taken on the record of appellant confessing to the 
robbery when he made the alleged statement, but as he was then in 
police custody, it is inadmissible beyond the matter relating to the 
bare fact of the discovery. The discovery, however, was made under 
most suspicious circumstances, the appellant being moved from one 
police-station to another and the search being conducted not by local 
headmen, but by others from elsewhere, and the exhibits being appar- 
ently found in a condition inconsistent with their having been buried 
for some days in the ground, while no good reason is shown why they 
should have been put in that situation at all. Gut apart from this, it 
is extremely doubtful whether appellant made any such statement, 
for. when he was taken before the Police Inspector he denied it and 
the search was made on alleged previous communications. But the 
District Magistrate should have observed that the whole of the evi- 
dence about the matter was inadmissible from beginning to end under 
section 24 of the Evidence Act, the appellant having been induced to 
make the alleged confessicn by the promise of the sergeant of police, 
confirmed by an oath, to release him. Even if it couid be admitted 
it would go a very short way,—for all it would show would be that 
appellant” had buried, or knew the place. where there had been buried, 
a revolver and cartridges and a knife, the robbers having had a knife 
and short firearm or small gun. | There would be no necessary con- 
nection between the exhibits fourtd and the robbery. yu 

The worthlessness of the whole ef the evidence is shown by the action 
of the police themselves in not venturing to*send the case for trial on 
the strength of it for three weeks. The District Magistrate has had !o 
remark strcngly on the treatment of the case by the police. Besides 
what he has noticed, they put a spy—a man who had’ been beaten 
through the streets for telling lies—beside the accused to listen to 
revelations while they were in custody, overlooking apparently -the 
provisions of section 26 of the Evidence Act. The police sergeant 
has also disobeyed the express prohibition of law laid down in section 
163 of the Code of Criminal Procedure, and doubtless’ such action as 
is necessary will be taken regarding the matter. The evidence as to 
the alleged discovery of weapons through appellant’s corfession, which 
the Court of Session found it difficult to attach any weight to, being 
entirely excluded from the case for the reasons mentioned above, 
there remains nothing against appellant but the evidence of identifi- 
cation, and that is not only bad in itself, but it could not properly be 
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used to convict one man when another has already been acquitted on Nea San Bwin 
it. The conviction and sentence on appellant Nga San Bwin must & 
accordingly be reversed. He is acquitted of the charge of robbery 2U#88"Earress, 
under section 394, Indian Penal Code, and will be released. 
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Secrion to—See also page 15!. 
Section 11—-See also page 166. 
Section 14—See also page 166. 
Section 24—See also page 251. 
Sxctions 74, 76, 77—See also page 24. 
Secrions 75, 79—See also page 187. 
‘Seorrons 106, 114—See also pages 139 and 240, 
SscrTion 112—See also page 74. 
Sncerson 114—See also page 190. 


Srcrion 132—See also pages 115 and 171. 
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Excise—3. 
Before G. D. Burgess, Esq., CS. Primed Reyieton 
AH YIN v. QUEEN-EMPRESS. oe 
Country spirits—Distillery spivits~Imported foreign spirits—Possession of— ee 


Presumption as to class of liquor. 


The accused, who was a servant employed under the licensee of the beer shop 
near the Thayé bazaar, Mandalay, to conduct sales of liquor in that shop, was found 
in possession of five pints of spirits which were not imported spirits and for sale of 
which the license did not provide. 

The question, material for the purposes of this circular, was whether the spirits 
of the kind should be presumed tu be country spirits or distillery spirits. 

If they were presumed to be the latter, they had to be treated as foreign spirits 
for the purpose of the Excise Act because of the notification issued by the Local 
Government to that effect, and their possession was limited under section 3, clause 
(2), to 12 reputed quart bottles cr two imperial gallons, and under section 21, clause 
(a), there was no limit if the spirits were purchased by a perscn for his private use 
and not for sale; but, if the spirits were treated as primé facie country spirits, the 
limit of quantity which might be possessed was one reputed quart bottle. 


Held—that ordinarily the presumption with respect to spirits of the class de- 
scribed above found in the possession of a person other than a licensed vendor of 
distillery spirits was that such spirits were country spirits. 

THIS case has been tried summarily, and it would have been more 
convenient if it had been tried regularly. 

By mistake an appeal has been lodged in and tried by the Court of 
Session, and the Judge of that Court has had the trouble of personally 
inspecting the premises. This matter deserves notice, because it 
shows the diffculty there was in understanding the facts from the 
record. — : 

In this application for revision, which is in supersession of the 
appeal, certain legal objections were at first taken to the proceedings ; 
but these,have been’dropped at the hearing, and the argument. has 
been confined to the question of fact, which is whether the applicant- 
Accused was in possession of the liquor found and what the liquor 
Was. ‘ 

Besides the go bottles found in the premises adjoining the accused’s, 
five pints of liquor were found in his own premises, and, if,this liquor 
was country spirits, an offence would haye been committed by their 
possession alone, though of course it would not be so serious as if 
the larger quantity of liquor had been in accused’s possession. The 
liquor in these five bottles is described as white spirit, which is very 
indefinite. 

For the defence it is contended that the liquor was or might have 
heen distillery liquor which have been declared to be foreign spirits for 
thé purposes of the Excise Act. When liquor which but for a special 
order under the Act would be country spirits is -discovered under sus- 
picious circunistances, | take it that the burthen of showing that it 
came from a distillery and so falls under the notification lies on the 
person, in wiiose possession it is found, 
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As the point has not been noticed in the proceedings, it willnow 
have to be cleared up. 

In connection with the same matter is the question what was the 
colouring material said to have been found in one bottle. The proceed- 
ings do not show what the substance was, nor even what the colour 
was, nor what liquor it could be used for producing. This is another 
point to be cleared up. 


Further, the discovery of the liquor in the five bottles isa circum- 
stance which must be examined in its relation to that of the go botiles, 
and here again important information is wanting, for it does not ap- 
pear whether the liquor and the bottles-were both or one of them of 
the same kind or of a different kind from the liquor in the go bottles, 
and from the bottles neither does it appear that the go bottles con- 
tained the same sort of liquor. 

The evidence is contradictory whether one or more of the bottles or 
any at all of them were opened and examined. 


_ If they were opened, those opened contained shamshu, and primdé 
facte shamshu is country spirits, though if the spirit comes froma 
distillery it is converted into foreign spirit. 


- These matters also have, therefore, to be cleared up. 


Finally, there is the question of the possession of the go bottles. 
Their possession was no doubt suspicious if they are all shown to 
have contained spirits, though it is possible that a prostitute might 
keep some quantity of liquor for her customers; but the point to be 
cleared up by evidence is whether the means of communication 
between the accused’s premises and the prostitute’s was such as must 
have been intended for the passage of the liquor from the latter to the 
former. Regarding the state of the door the evidence already taken 
is contradictory, and it is not clear which is correct, 

The Sessions Judge’s remarks:show the points to which attentior 
has to be directed. Besides these, however, there is the question how 
the door came to be where it was at all. + 

It is suggested here that the premises were just as -the accused late- 
ly took then, and that the door was thére to meet the requirements 
of former occunvants, and was left as it was. It is desirable that there 
should be explanation as to the facts in relation to this matter. 

There is, moreover, mention in“the proceedings of a statement by . 
a woman who was not called as a witness. It would be as well to 
have her called now. 

It is doubtful whether it would be expedient to ordér a new trial, 
and instead thereof I will direct further enquiry te be made. The 
evidence to be taken may be recorded in full. Section 263, Code of 
Criminal Procedure, does not seem to ‘prevent this being done, if 
required ; anyhow, it is desirable that it should be done in this 
instance. 
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The proceedings to be returned with the result of the enquiry in 
three weeks. As this enquiry has been directed, the accused, in con- 
sideration of the delay, may be released on bail pending the result, 
the amount of security being fixed by the District Magistrate. 

Mr. D’Silva says he suggested to the Magistrate that the accused's 
former employer should be called to prove that the spirits in the shop 
were obtained from the distillery and given to accused by him. 

I think this opportunity should be given, as the accused denies the 
commission of any offence whatever. 

It is also stated that distillery liquor alone can never be made so near 
proof as that found in the piat-bottles inthe shop. Expert evidence 
may be taken on that point also. 

Country spirits, it is said, can only bemade to a strength of 40 or 
30 degreés below proof. It is further said that accused is only a 
servant and not the owner of the shop. This should be brought out 
in evidence too. Proceedings to be returned before the gth July, to 
which date further hearing is adjourned. - > 

I have already in previous orders pointed out the several matters 
which are in issue in this case. a 

As to the individual accused, it is shown by the evidence which has 
now been taken that heis not the licensee of the liquor shop. He 
is apparently merely a servant or person employed under the licensee 
to conduct the sales of liquor. ; 

This, of course, makes a considerable difference in regard to the 
bearing of the evidence as to the finding of kquor next door, for, sup- 
posing.that sueh liquor was liquor intended for sale in the shop, the 
possession would lie with the licensee and not with his servant until 
the servant should remove the liquor from the hiding-place to the 
shop; but the evidence as to the liquor belonging to the shop in 
any way is not conclusive, although, as 1 have already said, the cir- 
gumstance is suspicious, The premises were not adapted by accused 
or his master to the concealment of the liquor, but, as has now been 
proved, were taken by the’ licensee as they stood after the adjcining 
rooms had already been occupied, and the means of communication 
were then closed up, The evidence as to the state of the fastenings 
is conflicting, and on the whole it is not certain that the arrangements 
were such as to make it very easy to pass the liquor from one side of 
the building to the other. 

The centents of the bottles found in the woman's quarters do not 
correspond, particularly in strength of spirit, with the contents of 
those found in fhe shop, and thus on all points the conclusiveness, of 
the circumstantiat evidence is seriously opposed. 

The learned-Government Prosecutor does not press for the mainte- 
nance of the conviction, and with so many doubtful élements the ap- 
plicant-accused is fairly entitled to an acquittal with respect to the 
possession of the go bottles found in the premises adjoining the shop. 
As to the spirits found in the shop there is evidence that they were 
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distillery spirits, and this evidence is aniply confirmed by the fact that 
their strength is shown. to be proof or almost proof, whereas it is not 
possible for spirits made by the native process to be brought to so high 
a degree of strength. i 


The principal question in the case, and that on account of which 
further enquiry has been desired, is as to the presumption which 
ought to be made with respect to spirits of this kind, which are not 
imported spirits. 

Should they be presumed to be country spirits or distillery spirits? 
If they are presumed. to be the latter, they have to be treated as 
foreign spirits for the purposes of the Excise Act because of the noti- 
fications issued by the Local Government to that effect. If the spirits 
are treated as primd facte country spirits, the limit of quantity which 
may be possessed is one reputed quart-bottle, On the other hand, if 
they are to be treated as foreign spirits, the limit of possession under 
section 3, clause (#),* is twelve reputed quart-bottles, or two impe- 
rial gallons, and under section 21, clause (a@),t there is no limit if the 
spirits are purchased by a person for his private use and not for sale. 
Consequently it makes a considerable difference whether‘the presump- 
tion to be made primd facie is that* spirits of the class manufactured 
from jaggery, asis the case with both distillery and country liquor, 
js the former or the latter. 


Ordinarily, as the distinction between the two, apart from strergth, 
is purely artificial, the presumption would be that spirits are country 
spirits, and the only reason for making a departure from this rule is the 
circumstance of the existence of two distilleries in the town. {f it 
were shown that distillery liquor was commonly in use among the 
whole population of the town, it might be only fair to presume as 
a general rule that any spirits found had come from one of the distil- 
leries. But there is nothing to show that this is the fact, and I gather 
that the view of at least one of the distillers is not in favour of making 
a presumption that spirits must have come from a distillery. 


Distillery liquor can be made to a high degree of strength, whereas 
ountry spizits cannot. : a 

It is said that the latter cannot be made London proof, and that the 
probable strength of spirits for sale would be about .65 or 70 under 
proof, but the evidence is not sufficiently definite to lay down any 
positive limit. Fy 

It can only be said generally that a high degree of strength is an 
indication that liquor has come from a distillery. 


The practice is to dilute distillery liquor for sale down to less tnan 
half its strength, so the distillery Jiquor ready for sale and country 


Jiauor would probably in most instances be indistinguishable. 


* [Section 3, sub-section (z), clause (), Excise Act, 1896. 
ft [Section 30, sub-section (2), clause (a), Excise Act, 1896. 
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Under these circumstances, aiid aftéy. consideration of the argu- Au Yin 
ments, the rule I think that should be laid down is that ordinarily the uw. 
presumption with respect to spirits of the class discussed above found @U##N-Eurress. 
in the possession of a pérson othér than a licensed véndor of distillery 
spirits is that such spitits are country spirits. The cotiviction and 

Sentence on applicant Ah Yin are set asidé, 
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Criminal Revision , Before G. D. Bargess, Esg., C32. 


ze ae of QUEEN-EMPRESS v. MI CHO anv NGA SAN BU, 


Quantity of liquor which may legally be possessed without license—Declaration of 
beer manufactured at local brewery as foreign fermented liquor for purposes 
of Act—Search, 

THE two accused should not have been tried together as their of- 
fences were quite distinct, the second accused being charged with selling 
fermented liquor to first accused and first accused being charged with 
illegal possession. The second accused was discharged or acquitted 
without taking the evidence for the prosecution, but two out of the five 
witnesses for the prosecution were examined for the defence of the first 
accused, and were not believed by the Magistrate, and apparently 
there was no other evidence of the alleged sale. 

The Sessions Judge says that the arrest was apparently illegal. The 
Magistrate should report to the District Magistrate whether the pro- 
visions of section 29* of the Excise Act were fully complied with or 
not, If there was any irregularity, the Magistrate should explain why 
he did not bring it to notice at once. His attention should be invited 
to Circular No. 8 (Criminal) of 1892. : 

The first accused, according to the judgment, admitted that five- 
and-a-half quart-bottles of beer of the Manda!ay Brewery were found 
in her possession and that she had no pass to possess them. The 
Magistrate in convicting observed :— 

“ The Excise Rule 3 says that no person shall sellto any Burman; if so, then no 
Burman can buy the liquor or can possess it,” ; 

As the Sessions Judge remarks, the inference is incorrect. ‘The law 
does not, as in the case of opium, prohibit possession of spirituous or 
fermented liquor by a Burman. *What the law does is to impose cér- 
tain restrictions upon the possession of liquors by any person except 
under specified conditions. i 

Omitting for present purposes the proviso in section 21, the quantity 
of any particular desmiption of liquor which a private unlicensed person 
may legally have in his possession is defined by the Excise Act in 
section 3, clause (&).t There the quantity of foreign spirit or foreign 
fermented liquor which may be sold retail and which, under section 
21, may therefore be legally possessed is two imperial gallons or {2 te- 
puted quart-bottles, and Finance and Commerce Notification No. 42, 
dated the 26th June 1890,§ declares that for the purposes of the Excise 
Act beér manufactured at the Mandalay Brewery, which was the 
liquor found in this -case, shall be deemed to be foreign fermented 
liquor ; consequently the possession of five-and-a-half quart-bottles of 
such beer was no offence on the part of accused. 

The conviction and sentence must accordingly be quashed. 





* [Section 38, Excise Act, 1896,] | + [Section 3, sub-section (z), clause (7).] 
t [Section 30, Excise Act, 1896.] | § [Financial Department Notification 
No. 37, dated 14th August 1895. ] 
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Before G. D. Burgess, Esq., €.8.1, 
QUEEN-EMPRESS »v. PO TU. 

Manufacture’and possession of fermented liquor constitute distinct offences, and 
section 71, Indian Penal Code, is not necessarjly applicable.. 

It is possible for a person to contravene section 5, Excise Act, without contraven: 
ing section 21, and to contravene section 21 -without contravening section 5,-and 
there seems to be no reason why he should not contravene both at the same time. 

Section 65; Indian Penal Code, applies when an offence is punishable * x 
with imprisonment as well as fine. 3 

Refevence.—S. J., L. B., p. 350. 

THE accused in this case being admittedly in possession of a quantity, 
measuring 38 quatt-bottles, of seye, which by Finance’and Commerce 
Department Notification No. 14, dated the 12th March 1891,* has been 
declared fermented liquor, and having admittedly made the fermented 
liquor himself, was convicted by the Subordinate Magistrate ‘under 
sections,41 and 35 of the Excise Act. 


In revision the District Magistrate set aside the conviction and sen- 


tence under section 41 with the following observations :— 


“ The double conviction is bad, having reference to section 71 of the Indian Penal 
Code. It is obvious that the accused could not manufacture the liquor without 
being in possession of it. He must be in possession even for an infinite space 
of time wien the manufacture“ was completed even if he threw it away. It appears 
tome that a conviction under 35 and 39 for manufacture and then sale would 
stand did the facts elicit this, for they are two distinct offences and either might be 
committed without the other, But a double conviction™under 35 and 41 or 39 and 
41 could not stand, for the possession must precede the sale or succeed the manu- 
facture and is included into it, S 

“There is no evidence in this case of sale, but the punishment for manufacture 
is not excessive considering the amount. Theconviction and sentence under section 
41 are set aside and tthe fine must be refunded. I would call the iMagistrate’s 
attentionto Lower Burma Criminal Revision No, 501 of 1885, in which it is laid 
down that a double conviction under 39 and 41 is bad. 
« “The imprisonment, six -veeks in default of payment of fine, is illegal under 
section 65, Indian Penal Code, as the offence is punishavle with imprisonment or 
fine, Ifit were punishable with imprisonment and fine and fine only were impos- 
ed, section 67, Indian Penal Code, would apply.” 


In reply to a reference the District Magistrate has reported that his 


order was intended to apply to a case of conviction for possession and | 


salt, of possession and manufacture, of the same liquor. 

It seéms very doubtful whether section 71 of the Penal Code is ap- 
plicable to the present case. This is not an instance of an offence 
made up of parts, It is one thing to make fermented liquor without 
Kzense and quite another to possess it without license in a quantity 
excéeding that which the law allows to be possessed without license, 
It is perfectly conceivable that a man may manufacture liquor without 
being in possession of it. 


a a 
* [Fiosel Department Notification No, 36, dated the 14th August 1895.] 
+ 5.J.,L.B., page 350. 
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The manufacture of fermented liquor without license is a contraven- 
tion of the provisions of section 5 of the Excise Act, and the posses- 


.sion of fermented liquor without a license or. pass, in a quantity larger 


than that specified in section’3, clause (4),* is a contravention of the 
mrovisions of section 24 + of the Act. It is possible for a person to 
contravene section 5 without contravening section 21,+ and to contra- 
vene section 21 + without contravening section 5, and there seems to be 
no.reason why he should not contravene both at the same time, 


The conviction and sentence under one section of the Excise Act 
were, however, sufficient, and it was not really necessary ta convict 
and punish under more than one section. 


The District Magistrate has correctly pointed out that the imprisan- 
ment in, default of payment of fine was illegal under section 65 of the 
Penal Code, but the reasons assigned, which the remarks in his report 
do not elucidate, appear to be misleading, 

Section 65 applies where an offence is punishable, not with imprison 
ment or fine, but with imprisonment as wed as fine, which an offence 
under section 35 of the Excise Act is.t = 


There is something wrong about the last sentence of the District 
Magistrate’s observations. lf an offence i is. punishable with imprison- 
ment, and fine, it would not be legal to impose fine only. 





rh at 3. subsection (x), Clause (x), Excise Act 1896.) 
t Section, 30, Excise Act, 1896.) 
+ [But see U. B. R., 1897-98, Cainhiing. P. t1.J 
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Before G. D. Burgess, Esq., €.S.1. 
QUEEN-EMPRESS « AH YU SHOK. 


Under the excise rules at present in force, the sale of liquor to Burmans is 
punishable under section 49 of the Excise Act. 

“Mr, * * Inspector of Police, found two Burmans coming out of accused’s 
shop and, on searching them, found two bottles of liquor under the paso of one of 
them, 

“ Accused admits that the liquor was obtained from his, shop. 

* His license contains a condition that ‘he do not knowingly sell or dispose of any 
liquor whatever to any Burman,’ 

. “He pleads that he gave the Burmans the liquor. But even if he did, this is 
‘disposing of? the liquor, and he has therefore committed an offence under the 
section quoted.” : 


THE Magistrate says that the accused’s license contains a condition 


Criminal Reutston 


No. 57 
i894. 


that “he do not knowingly sell or dispose of any liquor whatever to 


any Burman.” 

This condition cann>t be found in the forms appended to the Excise 
Rules at present in force.* A 

I have, however, procured the old forms of licenses and in these a 
coudition of that sort appears. 
_ Butit would seem that the old forms have been altogether supersed- 
ed by the new, which contain only a prohibition against sale, and if 
so, the accused would apparently only be precluded from selimg liquor 
to Burnians. Repast is requested on this point. If the position is as 


suggested, the Magistrate should find distinctly whether there was a. 


sale or not. 
‘Fhe proceedings should be returned before the 13th March. 





“Read the Magistrate’s report. 
The Magistrate says,— : 


“ The case is a niceone. The Chinaman was granted a license inthe old form, 
when he should apparently have got one in the new form. He broke the license 
a he had ; but it is doubtful whether he broke the license which he should have 
had, ‘ 

“Snasmuch as he broke the license which he actually had, the conviction is, in 
my humble opinion, good in law. 

““The Judicial Commissioner, however, requires that I should find distinctly 
whether fhefe was a sale or not. 

“IT am not prepared to find that there was a sale. 

“The police sent up three witnesses—Mr. * * andthe two Burmans 
said tohave bought the liquor. Mr. * 8 * was first examined. He said 
the two Burmans told him that tney had bought the liquor, paying (if I remember 
right) a rupee for it. After examining Mr. * * ~~ I examined the ac- 
cused, and as he admitted ‘disposing of? the liquor, convicted him without 





.* [The condition appears in the license forms now in use.] 
tt! 
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examining the two Burmans. Mr. 7% ¥ statement as to what the Bure 
mans told him is not of course evidence ; and as they were present in court and not 
examined, the accused may justly say that they ought to have been examined to 
clear up the transaction,and that if they were not examined the presumption 
should be in his favour, 


“If therefore the view of the law which I have taken above is not axccepted, the 
conviction must, in my humble opinion, be reversed.” 

As the Magistrate cannot find that there was a sale, the conviction: 
cannot apparently stand. 

Section 13* of the Excise Act provides that the Collector may grant 
licenses for the sale of foreign spirit, which was the liquor obtained 
from the accused licensee in this case, subject to therules made by the 
the Chief Revenue Authority. These rules, as now in force, pre- 
scribe a form of license in which is contained a condition that the 
licensee will not sell any kind of liquor whatever to any Burman. 
The Collector issued a license to accused, it seems, in an old form, 
prescribed presumably under previous rules, not now in force, in 
which the words “or disposed of” were inserted after ‘sell,’ ‘and 
it is on these words that the Magistrate has convicted. 

But it is obvious that if the Collector put a condition in the license 
which the rules of the Chief Revenue Authority did not permit he 
was acting w/tra vires, and the condition could not be binding. 


I assume that the Excise Act gives power to put in such a condi- 
tion at all. 


It may be observed, Lowever, that section 12+ of the Excise Act 
prohibits only the sale of spirit, or fermented liguor, except under, 
and in accordance with the terms of, a license, and that if a liquor- 
dealer sells liquor toa Burman when his license is for sale only to 
persons other than Burmans, he acts in contravention of section 12 
and commits an offence under section 39,t whereas section 42§ under 
which this case was tried, applies only to the breach of a rule or cor- 
dition for which no other penalty is provided inthe Act. 


7 * . . « 
Tue conviction and sentence are quashed. 


ena SS eA EIE HOE RECAGIRS STERN ee ee a eer rs 
* [Section 22, Excis2 Act, fa t | Section 49, Excise Act, 1896. 
t+ [Section 21, Excise Act, 1896. § [Section 52, Excise Act, 186. 
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Before G. D. Burgess, Esq., €.8.1. 
QUEEN-EMPRESS v. HIN WUN. 


The accused, a Chinaman, was fined Rs. 109 for being in possession of 223 
quarts of foreign spirits. Conviction and sentence quashed on the ground that no 
offence had been committed, as it was clear from the proceédings that the foreign 
spirits found in accused’s possession had been purchased by him for his private 
use and not for sale, so that nothing in section 2t of the Excise Actextended to 


them. 


THIS case has been referred with the following remarks :— 

“ Accused, who is a Chinese contractor, has been fined Rs. too for being in pos- 
session of 22% quarts of foreign spirits, which have been confiscated and sold. 
The proviso (a) of section 21, Excise. Act,* exempts from the provisions of the sec» 
tion all foreign fermented liquor purchased by any person for his private use and 
not for sale. It has not been urged against accused that he had the liquor for sale 
and the conviction cannot in my opinion stand. Proceedings submitted to the 
Judicial Commissioner with the recommendation that the conviction be quashed, 
fine refunded, and liquor (or proceeds of sale, if already sold) returned to the ac- 
cused.” 

The conviction is bad for the reasons stated. lt is clear from the 
proceedings that the foreign spirits found in accused’s possession had 
been purchased by him for his private use,'so that nothing in section 
21 Of the Excise Act* extended tothem. 


The conviction and sentence must bé quashéd as no offence has been 
committed, and a refund of fine and of the proceeds of the confiscated 
liquor must be made to accused. Th€ accused appealed, but his appeal 
was rejected. 

The accused, however, was himself ignorant of the law, and found- 
¢d his defence on the plea that one cese of spirits belonged to another 
man, 

“The Magistrate who tried the case passed an illegal sentence of im- 
prisonment in default of payment of fine. 





* (Section 30, Excise Act, 1896.]- 
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Excise+-30, 51. 


a Revision Before G. D. Burgess, Esq., €.S.1. 
igs QUEEN-EMPRESS ». NGA ON CHO. 
— Possession— What constitutes possession. 


_, The owner of a palm-tree is in possession of the tar contained in pots hung by 
chim on the branches to catch the sap, 


in this case the accused had three pots of toddy hanging on his palm- 
tree, and the contents of these pots came altogether to nine quarts, 
which js in excess of the aes he could have in possession under 
section 21* of the Excisé Act. . 

By that section he was prohibited from having in his possession a 
quantity of fermented liquor, which toddy has been declared to be for 
the putposés of the Excise Act, larger than that specified in section 3, 
clause (#),t and the quantity therein spécified is in Burma fout re- 
puted quart bottles. It makes no difference, as the Magistrate ap- 
parently supposed it did, whether the toddy had perceptibly begun to 
ferment or not, as all toddy has been included in the term “ fermented 
liquot ” by Finance and Commerce Department Notification No. 69, 
dated the 30th December 1890.{ The place was only 3 miles from a 
licensed toddy shop, so that the exemption from the provisions of the 
Excise Act of toddy in places. outside a radius of 5 miles from a 
licensed toddy shop under Finance and Commerce Notification No. 
yo, dated the 30th December 1890, did not apply. 

Thus all the elements constituting an offence under section 41§ of 
the Excise Act were present if the accused, who had tio license to 
manufacture or sell fermented liquor and held nv pass therefor, had 
the toddy in his possession, and,this is the sole question in the case. 


The learned Government Progecutor has appeared in the case, but, 
excent a case] in which a poisonous substance was put in a toddy-pot 
on a tree and the toddy-pot was held to be in the possession of the 
owner of the tree, no.previous discussioA of the point in question has 
been discovered. ie 

Toddy or ¢avi is defined to be the sap of any kind of palm tree. 
Whether the sap is in the owner’s possession or not while it is still 
inside his tree is not material for the purposes of the Excise Act, as 
the quantity could not be measured. But it can be measured when it 
leaves the tree and is collected in pots, and if the owner of the tree 
collects the juice in pots or other receptacles, it would appear that he 





* [Section 30, Excise Act, 1896.] . 

+-[Section 3, sub-section (z), clause(), Excise Act, 1896.]  - 

+ te inancial Department Notification No. 36, dated 14th August 1895.] 
§ (Section 51, Excise Act, 1896.] 

|) Bom. H. C. C. C., 59. “ 
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thereby brings the toddy into his possession, although he may leave 
the pots hanging on the tree till it suits him to remove them. Ifa 
stranger dishonestly tapped a toddy-tree and removed the juice, there 
would probably be no hesitation in convicting him of theft and doubt- 
less the toddy would be taken to bein the possession of the tree- 
owner. -. 
The collection of toddy in pots on a tree being held to constitute 


possession, it follows that the unlicensed owner of a toddy-tree must. 


be careful so to regulate the number of incisions and the number and 
capacity of the vessels set to catch the juice flowing therefrom as not 
to let the aggregate quantity of toddy contained in the vessels at any 
one time exceed four reputed quart bottles, or he will render himself 
liable to prosecution for contravention of the provisions of the Excise 


Act. 
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Excise—4g. 


Before G. D. Burgess, Esq., C.8.1. 
Sale of liquor to Burmans, 


THE accused wanted to make out he did not sell to a Burman but 
to a cook: (a native of India presumably) who had previously sent a 
note, He did not produce this note to the police, and itis easy to 
sée that evidence of this kind could readily have been manufactured, 
The actual sale was to the Burman who came and paid money and 
took the bottle. Unless he brought the chit there was no guarantee 
that he was buying’ for another. -:fa licensee lets a Burman have 
liquor at al on payment of money, he runs a risk. 


There i is no authority for the police to arrest a licensee under section 
42* of the Excise Act, and generally it seemsa piece of needless 
severity to arrest a licensee at all. The Burman purchaser of liquor 
is an abettor, and his evidence is‘of course open to the usual objection 
and much caution is required. The abettor should be tried as well as 
the person abetted. : 


A Burman is found ina liquor shop with a glass of spirits before 
him and he says he bought the liquor from the Jicense-holder. Assum- 
ing that the man was an accomplice, inasmuch as he was an abettor 
of the licensee in making an illegal sale, his evidence was corroborated 
by the circumstances in ‘which he was found, and evideace of an inde- 
pendent witness as to the purchase was not essential in such a case. 


* [Section 52, Excise Act, 1896.] 
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Excise—qo. 
Excise—do. 
Before F. S. Copleston, Esq. Criminal Revision 
ASHE », QUEEN-EMPRESS.. ae si 
Mz, Hirjee—for Applicant. H Mr. Litter—for Respondent. August 6, 


A licensee was convicted of selling liquor to 2 Burman contrary to the license 
under which he was entitled to sell. 

The Burman first admitted having bought the liquor inthe shop, but subse- 
quently said he had sent a native of India to make the purchase. The native of 
India said the Burman was the purchaser and he merely the cooly. There was 
evidence to support the conviction. . 

The case being tried summarily, the law allows no appeal. 

eld—that, on revision, interference without necessity was not justifiable as 
there was some evidence in support of the conviction. 


THE applicant was convicted of selling liquor to a Burman contrary 
to the license under which he was entitled to sell, and therefore con- 
trary to section 39 of the Excise Act, 1881.* The Burman was found 
on the road with a native of India who was carrying a bottle of whisky 
and two bottles of beer The Burman then stated that he had bought 
the liquor in the shop. Before the Magistrate he gave evidence that 
he had not been the purchaser, but had sent the native of India to 
mae the purchase. The latter stated in evidence that the Burman 
was the purchaser and he was merely the cooly carrying the liquor 
home.. A witness was called for the defence, whom the Magistrate 
gid not believe. The trial was a summary one and there is no appeal 
allowed by law. 

This Court is now: asked, in revision, to say that the Burmau’s state- 
ment in Court should be accepted as true, and that the native of India’s 
evidence should be disbelieved. It is argued that the Burman, being 
a clerk, would not be likely te perjure himself or be so amenable to 
police influence as the native of India, and that the Burman’s state- 
ment to the Police officer whe accosted him on the road probably did 
not mean that he had himself bought the liquor, and that, in any case, 
this statement is not evidence, while his sworn testimony is. 


There is nothing impossible in th fact that the Burman actually paid 
for the liquor and got the native to carry it for him, and the Magis- 
trate believed the evidenee of the native. I must assume that both 
the Police officer and the Magistrate knew what the Burman had. meant 
by the statement he made on the road, and this statement certainly 
was inconsistent with his evidence in Court, and therefore rendered 
his evidence untrustworthy. Inany case, there was evidence which 
the Magistrate believed, and which supports the conviction, and I see 
no sufficient reason for saying that the Magistrate was wrong in so 





* [Section 49, Excise Ac, 1896.] 
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believing and acting on this evidence. If I did feel inclined to take 
a different view of the evidence; I should hesitate to give effect to it, 
because the case is one in which the law allows no appeal. To inter- 
fere without necessity, where there is evidence to support the convic- 
tion, would be practically to grant an appeal where the law says there 
shall be none, This application is dismissed. 
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Excise—4o. 
% Criminal Revision 
Before F. S. Copleston, Esq. No. 688 of 
ATOI v. QUEEN-EMPRESS. 1896, 
thee ‘ August 6. 
Mr. Hivjee—for Applicant. { Mx. Litter—-for Respondent. — 


A. Burman was seen coming out of a_ licensed tari shop and was found to have 
a bottle of gin in_ his possession. The Burman stated that he bought this gin in 
the tavt shop from a Chinaman. 
_ There were four Chinamen in the shop, which is next door to the licensed foreign 
liquor shop kept by the same person asthe tara shop. ‘The actual seller was not 


identified. The Magistrate presumed that the seller was the salesman of the tari 
shop and convicted him. 


Heild—that the conviction was bad as there was no legal presumption that the 
seller of tar? was the seller of the gin. Further, the Burman being an accomplice, 
and there being no corroboration of his testimony, his evidence was of little value. 

IN thiscase a Burman was seen coming out of a licensed favi shop 
and was found to have a bottle of gin in his possession. The Burman 
stated that he bought this gin in the ¢avz shop from a Chinaman. 
There were four Chinamen found in the shop, which is next door to 
the licensed foreign liquor shop kept by the same person as the tard 
shop. 

The Burman was unable to identify the salesman. The Magistrate 
found that the liquor was purchased in the ¢av¢ shop, and presumed 
that out of the four Chinamen the seller was the salesman of the tard 
shop, ‘and he accordingly convicted him. He inflicted a heavier fine 
than he otherwise would have done, because he had recently convicted 
the salesman of the foreign liquor shop of selling toa Burman. Both 
the conviction and‘the heavy fine are objected to. Itis argued that 
the Burman is an accomplice; that there is no corroboration of his 
‘testimony ; that he may have got the liquor elsewhere and taken it 
into the ¢ar7 shop ; that. any .ne of the four Chinamen may have sold 
the gin; and that the Magistrate was not justified in presuming that 
the shopman sold the liquor. 


It is doubtful if the evidence of the Burman, uncorroborated by any 
evidence such as that he entered the shop wzthow¢ the gin, ought to 
‘have been accepted as sufficient proof that he bought the gin in the 
tavi shop. The Burman was an accomplice in an illegal sale, and his 
evidegce} uncorroborated, was of little value; but apart from this, I] am 
of opinion that-the Magistrate was not warranted in convicting the 
shopman when he found that he had to choose between the four pos- 
sible sellers, who were all’ accused in this case. Because a man sells 
tari, it cannot be presumed that he sold giz. The presumption that 
arises is that a man does not commit an offence. On this ground alone 
the conviction must be set ‘aside. I may ‘add that the fact that the 
Burman could not, immediately after purchasing, identify the seller, 
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gives seme support to the theory of the applicant that the gin may 
have been taken into the ¢avz shop by the Burman. He says it was 
dark, but it is not stated that there was no light in the shop. 

The application is allowed and the conviction of Atoi is set aside, 


The fine, if paid, must be refunded. 
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Before I’. S. Copleston, Es. 
QUEEN-EMPRESS v. .APALU. 


One Apalu, apparently a native of India, was sent by a Burmanto a licensed 
liquor shop to buy spirits for him.’- Thelicensee sold the liquor to Apalu without 
knowing that it was fora Burman. The Second-class Magistrate ccnvicted Apalu 
under section 49* of the Excise Act for purchasing two bottles of shamshu (pint bot- 
tles) for the Burman, first witness, &c., and justified the conviction on the ground 
that Apalu abetted the sale toa Burman. 

Held—that Apalu did not commit the offence of abetment, but as, in the special 
circumstances of the case, the accused might probably have been convicted under 
section 39,f Excise Act, of sellmg without a license, the finding and sentence were 
not interfered with. 


One Apalu, apparently a native of India, was sent by a Burman to 
a licensed liquor shop to buy spirits for him. The licensee sold the 
liquor to Apalu without knowing that it was fora Burman’ The Second- 
class, Magistrate convicted Apalu under section 49 of the Excise Act* 
“ for purchasing two bottles of shamshu (pint bottles) for the Burman, 
“first witness, &c.” Neither the statement of the offence nor the 
judgment say what offence was abettel, and, as it appeared that the 
conviction was wrong, the Magistrate was asked to Justify it. He 
reports that, asa Burman who buys liquor from a licensed vendor is 
liable to be punished as an abettor, he considered that the go-between 
was aq abettor of t-e Burman, and therefore also liable to punishment 
as an.abettor. ‘Whe District Magistrate supports the conviction on the 
same grounds. I have heard the Public Prosecutor on the case, and 
he is unable to support the conviction. The vendur clearly committed 
no offence. He merely sold spirits according to bis license. The sale 
by him was to the accused Apalu, end, as the sale was legal, Apalu 
abetted no offence. An abetment of an abetment is aw offence, and 
a‘person may, as illustration (d) in section 108, Indian Penal Code, 
shows, be guilty of abetting an offence although the person who does 
the act may commit no offence at all, but the act done or abetted must 
be an act which is legally an offence. Now a sale toa native of India 
is no offence, and therefore the accused did not abet an offence. It 
canyot be even plausibly argued that the vendor sold to the Burman, 
and the purchase of liquor by a Burman is not an offence in itself. 
The conviction under section 49, Excise Act,* of abetment of sale to 
a Burman is bad. The accused was abroker. But a person who, like 
the accused, purchases liquor for a Burman is in a dilemma.. 


Ifthe sale can be construed as being made to the Burman, of course 
he commits the offence of abetment, and, if in the circumstances, as in 
this case,” the sale is held to be made to this go-between, he by trans- 


* [Section 59, Excise Act, 1896.) - | + Section 49, Excise Act, 1896.] 
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ferring the liquor to the Burman for a consideration commits the offence 
of selling liquor without a license,.a more serious offence. 
2 * * “2 

In the present case the accused might probably have been convicted 
under section 39, Excise Act,* of sélling without a license. I shall 
therefore not interfere further in this case. The Magistrate should be 
careful in future to state fully the offence committed, quoting the sec- 
tions of the law applicable. Had he troubled himself to do this, he 
might have come to a correct finding in this case. 





* [Section 49, Excise Act, 1896.1] 
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Excise—5t. 


— 


Before F. S. Copleston, Esq. 
QUEEN-EMPRESS v. NGA PO KYWE. 


_ Possession of malt liquor by a Burman is not an offence merely because such 
liquor may not he sold to him. 


Tue Headquarters Magistrate tried a Burman under his summary 
powers and convicted him under section 21 of the Excise Act, r88r, 
for being in possession of two quart-bottles of William Younger’s 
Monk brand beer and sentenced the accused, who had been arrested 
and sent up by the police, to pay a fine of Rs, ro or suffer £4 days' 
rigorous imprisonment. 

The District Magistrate has submitted the proceedings under sec- 
tion 438, Criminal Procedure Code, with a recommendation that the 
conviction and sentence be set aside. The First-class Magistrate’s 
judgment fs as follows :— 

* The accused, without a pass from the Collector, had in his pessession two re- 
puted quart-bottles of malt liquor, to wit, two reputed quart-bottles of William 
Younger’s Monk brand beer. If a Burman cannot buy beer, he cannot have pose 
session is the presumption.” 


The District Magistrate’s order in revision is the following :-— 

“The finding and order is illegal, possession of two bottles being no offence. 
The liquor in question is shown as malt liquor and four quart-bottles could have 
been possessed with impunity. 

* The Magistrate has convicted the accused under section 26 instead of 4x, but 
here, again, he has erred in using the old Excise Act instead of that of 1896, in 
which section 51 provides for the punishment of illegal possession. None of these 
errors should have occurred. 


“The proceedings will be forwarded to the High Court under section 438, Cris 
minal Procedure Code, with the recommendation that the sentence be reversed. 


“The execution of sentence will be suspended till orders are received and the 
accused released. : E 

“It is noted that the property|war confiscated and sold for to annas.” 

The Headquarters Magistrate finds that because malt liquor may 
not be sold to a Burman, therefure he may not possess it, but no such 
presumption or inference arises. Pessession of certain quantities of 
liquof is not forbidden, and it is surprising that a First-class Magis- 
trate exefcising summary powers should make such a mistake. It 
was not even alleged that the liquor had been sold to the accused. 
It may have been given to him as a present, and in that case the 
Mayistrate’s argument as tc possession being illegal would be weaker 
still than it is when based on the assumption of a sale. 

The District Magistrate is in error in stating that four quarts of this 
malt liquor may be possessed with impunity. The retail quantity of 
foreign fermented liquor, which this no doubt was, is 12 quart-bottles 

16 
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[see section 3 (z), Excise Act, 1896]. Whether section 30 (2) (a) 
would protect a Burman, who could not legally purchase any malt 
liquor, from prosecution for possession of a larger quantity than 12 
quart-bottles is another matter. 

I do not find that the Magistrate quotes section 26, Excise Act, 
2881, as the District Magistrate says he does. He quotes section 27, 
which is referred to in section 41, the punitive section. Of course 
the Magistrate, if he were right in using Act XXII of 1881 at all, 
should have quoted section 41. 

But the Act XII of 1896 now in force must long ago have reached 
the Magistrate, and excise offences should be tried under that Act 
only. 

The conviction and sentence are set aside. The fine has not been 
paid. The sale-proceeds of the beer must be made over to the ac- 
cused. 
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Befove F. S. Coplesion, Esq. 
TSANG WAW vw. QUEEN-EMPRESS. 
Mr. Dutta—for applicant. [| Mr. Liittey—for respondent. 


A licensee was charged with and convicted of a breach of a condition of his license, 
his servant in the licensee’s absence having kept the shop open aftér the proper 
hour. 


Held—that a master is not ordinarily liable for the criminal acts of his servant. 
This was a criminal proceeding. There must be some evidence to show instigation 
or complicity before the master can be held liable,* 


Reference.~Ah Shein and Ah Yin v. Queen-Empress. 


THE applicant Tsang Waw, a person holding a license in Form HIA 
under the Excise Act, was charged with and convicted of a breach 
of condition 6 of his license, a servant in the licensee’s absence having 
kept the shop open after the proper hour. There appears to have been 
no doubt the master was absent, and he pleaded ignorance whether 
his shop was open at 10-30 P.M. or not. The case was tried summarily. 
All that the Magistrate says on the point of legality of the conviction 
is, his advocate contends that as he was not in the shop he was not 
“liable for the act of his servant. The licensee, however, is clearly 
“liable for any breach of his license by whomsoever committed.” 
This is a short and easy way of disposing of fhe question. In revision 
Mr. Dutta relies on the case of AA Shetu and Ah Yin v. Queen-Em- 
pressfand on other decisions to the effect that a master is not ordinarily 
liable for the criminal acts of his servant. In the case just quoted the 
conviction was under the same section (section 42{) as in the present 
case, the breach of the license being sale to a soldier in uniform. 


There can be no doubt that this proceeding is a criminal proceed- 
fng, although the punishment provided is of a mild type. The ques- 
tien is whether the keeping open of a shop after hours is an act for 
which the master should be held criminally responsible. At first sight 
there seems to be a distinction in kind between cn act of sale and the 
keeping open of a shop, but I am unable to find any distinctive quality 
which can be held legally to place the two acts in different categories. 
So far as evidence goes, the shop may have been closed at the proper 
hour on every night but the one in question. The servant may have 
acted entirely of his own free will or by ignorance of the time, and it 
would be no more reasonable to hold the master criminally liable in 
this case than for,a sale to a soldier. Thers must be some evidence 
t@show instigation or coniplicity before the master can be ‘heid liable 
and there is no such evidence in this case.* 

* (Cf, on this point Coppen v. Moore, L.R., 1898, 2 Q.B., 306.) 
tS. J.,L.B., 373. 
{ [Section 52, Excise Act, 1896.] 
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Tsaxe Waw It is not contended that the licensee may not employ a servant to 
conduct his business or that the licensee is bound always to be in the 
QuzeEn- EMPRESS, shop, but it is urged by the Public Prosecutor that it was his duty to 
see that the shop. was not kept open. This may be very true as re- 
gards his duty towards the Collector, but it is nowhere laid down that 
in case the license-holder fails in such duty he is to be criminally liable 

for its breach, 


It may be added that, while under section 42* only the license-holder 
is liable to punishment for refusing to produce the license, any per- 
son is liable for breach of a condition of the license. Then the 
servant selling liquor under cover of a license appeats to be liable 
if he commits a breach of the license in the license-holdcr’s absence. 


The conviction of Tsang Waw is set aside and the fine, if paid, will 
be returned. 





* [Section 52, Excise Act, 1896.] 
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Excise—57. 
Before G. D. Burgess, Esq. €8.1. Criminal Revision 
No. 434 
QUEEN-EMPRESS v. MA MIN THON. eee 
Code of Criminal Procedure, 530 (pf). 


_ Section 57 of the Excise Act says: ‘A Court shall not take cognizance of an 
oe ; ; : 

offence punishable under any one of the following sections, namely, 45,46, 47, 48, 
“ 49, 51, 52, 53, except On the complaint or report of the Collector or an Excise 
“Officer.” The result of this stringent language is that a Court has no jurisdiction 
without such complaint or report, and if it acts in contravention of the section the 
proceedings are void. 


THE language of section 47* of the Excise Act is stringent: “A 
“ Court shall not take cognizance of an offence punishable under any 
“ one of the following sections, namely, 35, 35, 37, 38, 30, 41, 42 and 
“ 49,+ except on the complaint or report of the Collector or an Excise 
“ Officer,” that is, a Court has no jurisdiction without such complaint 
or report. 


Here the Court took cognizence on the conplaint of an excise 
licensee. 


Apparently the Magistrate directed a Police investigation, and the 
Police Sergeant sent in the proceedings of an investigation. Put this 
was on the 27th May, whereas summons to accused under section 39 
had issued on the 23rd May. 


No final Police report was sent up, and the papers of the 27th May 
cannot be treated as a report under the Act without a stretch of langu- 
age which cannot properly be made, 

The defect of jurisdiction goes to the root of the case. 

The proceedings must be quashed. 


* [Section 57, Excise Act, 1896.] 
t {Sections 45, 46, 47, 48, 49, 51, 52, 53, Excise Act, 1896.} 
tcf U. B. R., 1897-98, Excise, page 13.] 
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Gaseiel Ro ai Before G. D. Burgess, Esg., 8.1. 

. 2 

"7893 +«=©MAUNG PO THA, MAUNG PYU GYAW, ano MAUNG PO SAN 
— ; v. QUEEN-EMPRESS. 


Ti game, Araffleisa game or pretended game of the nature of #7, Procedure 
- when warrant has been issued under section 6, Gambling Act, 1899. 

THE applicants in revision have been convicted and fined for taking 
part in the raffle of a pony. The District Magistrate* dismissed their 
appeal on the ground that the transaction came within the definition 
of ¢7 or other game or pretended game of a like nature in Act XVI of 
1884.4 

The game of /7 is not itself defined in the Act, but section 2, clause 
(3),t provides that “all boxes, receptacles, lists, papers, tickets and 
“ forms used for the purpose of any such game or pretended game shall 
be deemed instruments of gaming within the meaning of the said Act,’ 
and the evidence is that the raffle was conducted with such instru- 
ments, while, as the District Magistrate observes, the witnesses and 
the accused themselyes speak of the affair as a é7. 


Under these circumstances, and in the absence of argument to the 
contrary, the view of the Courts below that the transaction was a game 
of £2, or a game or pretended game of that nature, cannot be dissented 
from. ‘The applicants refer to raffles held by Government officials, in- - 
cluding European officers, and they appear to have made arrangements 
with the police on this occasion, but although they may have been en- 
couraged through such means to venture.on the enterprise they did, 
that has nothing to do with the question of the legality or illegality af 
their proceedings. 

The trial has not been so satisfactory as it might have been, but it 
seems clear that all three accused in one way or other conducted or 
assisted in conducting the game, and that they have rendercd thom- 
selves liable under section 3 of Act XVI gf 1884.§ 


It appears from the*papers on the file that a warrant was issued 
under section 5 of Act III of 1867.|| The warrant is on the process- 
file notwithstanding the instructions in Circular No. 6 (Criminal) of 
1893, paragraph 7 (4). Itis not clear exactly what was done under 
this warrant. It should have been executed in accordance -iith the 
provisions of section 5 of Act III of 1867,[} all the persons found in 
the common gaming+house, which was the wim or compound of first 


* See District Magistrate’s judgment in appeal appended. 

+ [See now Gambling Act, 1899.] 2 

t [Section 3, sub-section (3), clause (6), Gambling Act, 1899.) 
§ [Section 13, Gambling Act, 1899.] : 

|| [Section 6, Gambling Act, 1899. 
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accused’s father, being taken into custody and brought before the Ma- 
gistrate. The circumstances should be enquired into. The arrest 
having been made in this way, there was primé facte a presumption 
against the accused which it lay on them to rebut. In their petition 
of appeal they mention their casviehon as being under sections 3 and 
4 of the Gambling Act of 1867.* 


* BS % * 


The fines were heavy, but the District Magistrate has not seen fit to 
reduce them in appeal. 
The application for revision is refused. 


Fudgment of Disteces Magistrate in appeal. 


“The ground of appeal is that accused were engaged in a raffle and not ina 
game of 4. 77 is not defined in the Act. It appears from the evidence that the 
present game was conducted exactly the same as the 36-animal game. Clerks 
were sent round the town to collect subscriptions. Tickets were drawn, and the 
only difference from the 36-animal game is that the winner, instead of getting thirty 
times his stake, gota pony. The witnesses and accused themselves : speak of the 
game as at. "Act XVI of 1884 makes the game of # and any other game, or 
pretended g game of a like nature, equally + punishable. And I think there can be no 
doubt that “thé acts of the accused amount to taking part in a game of é7 as defined 
inthe Act, I therefore sce no reason to interfere with the decision But the Rs. 
30 which was confiscated by the Magistrate was, it appears, produced from second 
accused’s house and had nothing to do with the game. This Rs. 30 will be re- 
funded, The appeal is dismissed.*” 





* (Sections 12 and 11, Gambling Act, 1899.] 
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aceon Revision Before G. D. Burgess, Esq, €.8.1. 
0, 1092 
Hos. sf QUEEN-EMPRESS ». (1) NGA PO KIN, (2) NGA YAN BYO, (3) NGA 
ae PA YAUK, (4) NGA BAUK, anp (5) NGA. PO SAN. 
SENTENCE, 


First accused one week’s rigorous imprisonment and fine of Rs. 50 or two weeks 
rigorous imprisonment; 2nd accused fine of Rs. 200; 3rd, 4th, and §th accused 
fine of Rs, 20 each, or one week’s rigorous imprisonment. 


INegality of sentence of both imprisonment and fine—Need for attention ta 
provisions of sections 8 and 9—Warrant issued under section 6 should be on 
trial record as documentary evidence. : 


Reference.—U. B. R., 1892—1896, I, p. 118. 


THE procedure for the trial of summons cases should be strictly 
followed. These proceedings begin with the evidence. They should 
have begun with the statement of the particulars of the complaint to 
the accused. 

The defence again should come in‘’after the evidence for the prose- 
cution and not after the evidence for the defence. 


The warrant issued under section 5 of the Gambling Act* should 
be on the record as a documentary exhibit [seg Circular No. 6, Crimi- 


nal, 7 (6) of 1893}. 


The proceedings of the police seem to have been, irregular with 
respect to some of the persons found gaming, who ought to have 
been, but were not, brought before the Magistrate.t+ 


The fire imposed on the 2nd accused was very heavy, but he had 
been convicted before and he was a man of position; and the District 
Magistrate, who has examined the case, did not think interference 
necessary, S ’ 


The District Magistrate, however, omitted to observe that the sen- 
tence on ist accused was illegal. The Att does not allow a sentence 
of both fine and imprisonment to be imposed [see Circular No. 74, 
Criminal, (8) of 1893, on the same point*under section 13].t 


As the imprisonment has been undergone the sentence of a fine of 
50 rupees in addition on the accused Nga Po Kin is quashed. 


* [Section 6, Gambling Act, 1899.) | +t Seepagerr5. | Yt Page 118. 
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Before GD. Burgess, Esq, CS.1. si ge Revision 
0. 787 
NGA NGE, NGA PE NGA ano NGA TU THAIK v. QUEEN orl 
EMPRESS. ak 


In order to make the evidence of a person arrested under the provisions of sec- 
tion 6 of the Gambling Act, 1899, admissible, it is necessary to follow the pro- 
cedure laid down in section 8 of the Act. A witness examined under that section 
should, if he ccmplies with the requisite conditions, be granted a certificate of 
indemnity under section 9. 


Tuer Magistrate was called on to report how it came about that 

one Nga Chein, wio had been found by the police in a common 
gaming-house and apparently arrested with other gamblers, had been 
examined as a witness in the case. The Magistrate replied that he 
was examined as a witness under section 10 of Act III of 1867,* and 
added that, under the proviso to section 132 of the Evidence Act of 
1872, he was not liable to be prosecuted except for perjury. It was 
then pointed out that no proceeding relating to this matter was to be 
found on the record, and that,“if there was no such proceeding, the 
omission should be explained. It was remarked that sections 10 and 
11 of the Gambling Actt lay down the procedure to be observed in 
such cases. The person has to be brought before the Magistrate 
when found in the common gaming-house and, if he makes true and 
faithful discovery to the best of his knowledge of all things as to which 
he isexamined as a witness, lie is to receive a certificate of indemnity 
from the Magistrate. Here, if tle police report was correct, Nga 
Chein was not brought before the Magistrate as required by law, but 
attended the Court. as one of the witnesses. The Magistrate’s further 
report new is— 
+ “The procedure laid down in section 11 of the Gambling Act { has not been 
followed in this case as it was considered unnecessary. This procedure was 
nécessary only before the Act; I of 1872, came into force. Section 132 of the Act, I 
of 1872, distinctly lays down that a witness shall not be excused from answering 
any question as to any matter relevant to the matter in issue on the ground that 
the answer will criminate him. The proviso to the same section protects him from 
arrest or prosecution. A certificate of indemnity prescribed in section 14-of the 
Gambling Act} would, in my humble opinion, be superfluous.” 

Krom the reply it appears that the Magistrate has not read the 
proviso¢o section 132 of the Evidence Act correctly. That proviso 
does not protect a witness from arrest or prosecution. All that it 
does is to forbid that any answer which a witness is compelled to give 
under the preceding part.of the section shall subject him to any arrest 
or prosecution, or be proved against him in any criminal proceed- ° 
ing, except a prosecution for giving false evidence by such answer. | 








* (Section 8, Gambling Act, 1899. t {Sections 8 and 9, Gambling Act, 1899.) 
9 
5 t [Section 9, Gambling Act, 1899.]’ 
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A certificate under section 11 of Act HI of 1867,* on the other 
hand, absolutely frees a witness from all prosecutions under the Act 
for anything done before that time in respect of the gaming under 
enquiry. The Magistrate is therefore mistaken in imagining the 
certificate to be superfluous. It is further to be remarked that sec« 
tion 2 of the Evidence Act specially saves the provisions of any 
Statute, Act, or Regulation in force in any part of British India and 


not thereby expressly repealed, and Act III of 1867 is not among the 
repealed enactments. 


But the Magistrate has omitted to notice the point that you must’ 
first catch your witness before you can examine him. The warrant 
for the entry of the house said to be used as a common gaming-house 
was issued under section 5 of Act II] of 1867+ and was to také into 
custody af? persons found therein. Nga Chein was one of the per- 
sons found in the house where he had been gambling and money was 
found on him and taken by the chief head constable who executed 
the warrant, so that no doubt he was arrested. He could therefore 
be discharged by the police only under the provisions of section 63, 
Code of Criminal Procedure; and the case was not one for action 
under that section, nor was it one im which he could be tendered a 
pardon and examined asa witness under section 337, Code of Crimi- 
nal Procedure. By some jugglery which the Magistrate has not 
explained he was treated as a witness by the police, but there was no 
authority for examining him as a witness except in accordance with 
section lof of the Gambling Act, and though the Magistrate professes 
to have acted under that section, it seems plain enough from his 
last report that he did not in realry follow the procedure laid down. 


Nga Chein should accordingly have been tried and not examined as a 
witness, 


* [Section 9, Gambling Act, 1899.] «| + (Section 6, Gambling A % 
[f Section 8, Gambling Act, 1899.] a Not 18bp 
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Before G. D. Burgess, Esg., 08.1. 
Public place, 
To constitute the offence of setting birds or animals to fight under 


this section, the fighting must be in a public street, place, or thorough- 
fare.* A cultivated field is a private and not a public place. 





The offence of setting birds or animals to fight consists in its being 
committed in a “public street, place, or thoroughfare,”* and the 
point is insisted on in what follows: “ any person there present aiding 
and abetting such public fighting of birds and animals.” 





What the law is aimed at apparently is the suppression of the pub- 
lic nuisance and scandal of setting birds and animals to fight in the 
public streets, and therefore all present aiding and abetting, though 
not the parties setting the birds or animals to fight, are rendered 
punishable. What is meant by the use of the words “ aiding and 
abetting” is probably that those who are present against their will or 
accidentally, or for a legitimate purpose, are excluded from the number 
of the offenders, 





The accused were playing cards ina ¢é or hut. The ¢é is said to 
have had no door and only one wall, and to have been empty and to 
have belonged to nobody. The Magistrate therefore held that it was 
a place to which the public had access. This is very questionable. 
The #é must have belonged to some one, though the owner had left it 

_and the-general public could not know that any one was at liberty to 
enter it. The gambling was at night and without any of that publi- 
city which the law seems to contemplate as constituting the nuisance 
to be suppressed, 





* [The words of the section dre: “any street or thoroughfare or place to which 
. the public have access.”} 


Criminal Reviston 
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Criminal Reoision Before G. D. Burgess, Esq., €.8.1. 
No. 1357 yf Imprisonment and fine together cannot be awarded under section 10 of the 
92. : és 
eee Gambling Act, 1899. 


THE Magistrate sentenced four of the accused to imprisonment and 
to fine as well. This was wrong. He should have elected either one 
kind of punishment or the other. Fines set aside. Money and pro. 
perty found on persons of accused and confiscated restored to the 
owners. 
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Before H. Thirkell White, Esq. C12. Grantee via 
0. 0, 
QUEEN-EMPRESS », NGA SHWE KYA asp 18 orners. 804. 


Persons present at a cock-fight, in a public place, encouraging it by their pre- 
sence and not present against their will, or accidentally, or for a legitimate purpose, 
may be convicted of being present aiding and abetting the fight. In the case of 
first conviction under section 10, Gambling Act, 1899, the maximum sentence 
should not be inflicted without good reason which should be stated. 

IN this case, nineteen persons were convicted under section 13 of 
Act IIL of 1867* of setting cocks to fight in a public place, or of being 
present in such place aiding and abetting the public fighting of the 
Said cocks. 

The Sessions Judge has referred the case in the following terms :— 
_“The records are submitted to the High Court with the recommendation that 
the sentences,on all the accused,—except Maung Shwe Kya (No. 1), Maung Kin 
(No. 2), Maung Myat San (No. 8), Maung Shwe Lin (No. 16), Maung Pa Lé 
(No. 5), Maung Taik (No 6), Maung Kyaw (No. 17),—be set aside. 

“The evidence against accused persors Nos, 1, 2 and 8 is strong ; that against 
Nos, 5; 6, 16 and 17 is very slight but perhaps sufficient; and that against the 
others merely proves presence without any proof at all of aiding and abetting. 
The spectators may have been and probably were sympathetic spectators, but the 
Jaw as it now stands does not provide for either the arrest or the punishment of a 
sympathetic spectator of a cock-fight in Upper Burma. In the present casé the 
Magistrate has, I think, administered the law as he thinks it should be rather than 
as it really is.” : 

On perusal of the record I find that there is evidence that all the 
accused were under a banyan tree looking on at a cock-fight and 
shouting and gesticylating. It is not suggested that the place was 
not.a public place; and there is no reason to question the correct- 
ness of the Magistrate’s finding on the facts. The only point for 
consideration is whether persons who-are said to have been found by 
the police sitting as spectators at a cock-fight and shouting and yes- 
ticulating can rightly be convicted of being present aiding and abet- 
ting. ‘lhe learned Sessions Judge regards such persons, if no more 
than this is alleged against them, as{sympathetic spectators, and in his 
opinion the law does not provide for the punishment of -persons who 
are merely sympathetic spectators of a cock-fight, 


The Magistrate. has referred to the case printed at page 163 of the 
Selected Judgments of the Judicial Commissioner of Lower Burma and 
has considered it before coming to a decision. All that was ‘really 
deeided in that case was, that mere presence at a cock-fight is not an 
offence, and that. there. must be. proof of more than this to justify a 
conviction. That ruling was mentioned in Criminal Revision No. 82% 
of 1892 of this Court to which a reference is made in Circular 74 (8). 





% [Section Io, Gariibling Act, 1899.] 
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of 1893. The following remarks from the judgment in that case 
may be quoted :— 


_ “The accused rely on the ruling of the Judicial Commissioner, Lower Burma, 
in Queen-Empréss v. Nga Kywe and eight others, which ruling was founded on the 
case of R, v. Coney. 


“But I do not feel sure that in the case of Nga Kywé the bottom of the matter 
was gone to. Inthe English case it does not appear’ whether the prize-fighting 
was carried on in a public place or not, and even in that case three of the Judes 
were for a conviction, and the judgments which are quoted by the Judicial Com- 
missioner do not refer to the point in question. Now it is clear that the offence 
under section 13 of Act II] of 18677 consists in its being committed ina public 
place. The words of the section are ‘in any pubiic street or thoroughfare,’ and 
the point is reiterated in what follows, ‘any persons there present aiding and 
abetting such public fighting of birds and animals.’ What the law is aimed at 
apparently is the suppression of the public nuisance and scandal of setting birds 
and animals to fight in the public streets, and therefore all present aiding and 
abetiing such fighting, though not the parties setting the animals to fight, are 
rendered punishable. 

“Then again the police are permitted to arrest such persons without warrant, 
and it must be presumed that this authority is given upon a reasonable idea of 
what must happen on such occasions. The police discover a cock-fight going on 
with a crowd of persons round the ring, and they of course run up to prevent 
these persons getting away, {t cannot ke expected and it would be impossible 
that the police should distinguish what precise part in the affair was being taken by 
each member of the crowd, and yet they must act at once on the general impression 
given by the behaviour of the crowd if their action is to be of any use atall, What 
is meant by the words ‘aiding and abetting’ isT conceive that those who are 
present against their will or accidentally, or for a legitimate purpose, are excluded 
from the number of the offenders, ‘The words are not those of the Penal Code, 
which speaks of abetment specifically, but are those of general expression Ins 
dicating with intentional want of precision the taking of some share in the affair’? 


The following passage from Russell on Crimes and Misdemeanors 
sth edition), page 818, seems also to be relevant :— 


“ Where it appeared that there was a fight between the deceased and another 
person, at which a great number of persons were assembled, and that in the course 
of the fight the ring was broken in several times by the persons assembled, who 
had sticks which they used with great violence and the deceased died in cons 
sequence of blows received on this occasion, and for the prisoner it was attempted 
to be proved that though he was present during the fight, yet he neither did nor 
said anything, Littledale, J., said: ‘If the prisdher was at this fight encouraying it 
by his presence, he is guilty of manslaughter although he took no active part in 
it. My attention has been called to the evidence of those witnesses who have said 
that the prisoner did nothing ; but I am of opinion that persons who are ata 
fight, in consequence of which death ensues, are all guilty of manslaughter, jf they 
encouraged it by their presence —1 mean if they remained present during the fight. 
I say that if they were not casually passing by, but stayed, at’ the place, they 
encouraged it by their presence, although they did not say or do anything, ‘This 
ig my opinion of the law of this case.’ ” 

It seems to me that the view taken in she two passages just citud 
is correct, and that persons who, as the Sessions Judge puts it, are 
sympathetic spectators of a cock-fight in a public place, render theme 
selves liable to prosecution under section 13 of Act III of 1867.4 In 


* Page 117, - | + [Section 10, Gambling Act, 1899.) 
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the present case, as | have said, there is evidence that the accused 
were either taking an active part in managing the fighting or were 
sitting round shouting and g.sticulating. In my opinion, on the 
assumption that this evidence is true, the accused were present aiding 
and abetting and they have been rightly convicted. 


Eight of the accused wire sentenced, each to suffer rigorous im- 


prisonment for one month. This is the maximum punishment 
provided for the offence. 


In the case of these eight persons the sentences were excessive. 
The reasons given by the Magistrate do not seem tome sufficient to 
justify this extreme severity. In an ordinary case of this kind, ona 
first conviction a small fine is the appropriate punishment. As the 
sentences have been carried out, interference is useless, 


QuerEN-EmMPRESS 


Uv. 
Nea Suwe Kyra 


Criminal Revision 
. Noa. 1075 of 
1894. 
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Before G.D. Burgess, Esq., CS 1. 
QUEEN-EMPRESS v. NGA TALOK PYU ann seven oTuers, 

First accused convicted under section 3 of the Gaming Act and sentenced to 
pay a fine of Rs. too or suffer three months’ rigorous tmprisonment, Accused 
Nos. 2, 3, 5 to 8 convicted under section 4 of the Gambling Act and sentenced 
each to pay afine of Rs. 15 or suffer seven days’ rigorous imprisonment, 


Conviction upheld under section 13, Gambling Act, III of 1867,4 the ¢ being 


‘conducted in a place to which the public had access, 


Ir was perhaps incorrect to describe the 1st accused in the judg- 
ment asa dating of the ¢7, but from his own admission and the evi« 
dence he was clearly enough a stake-holder and, as such, brought him- 
self within the provisions of section 3 of the Gaming Act, 1884.* 

The fine was heavy, but 1st accused did not appeal, and, consider. 
ing the leading part which he plainly took in conducting the 41, he 
deserved a substantial punishment, and there isnot sufficient reason 
for interference in revision. 

As to the other accused, who have been convicted under section 4 
of the Gambling Act, III of 1867,+ though the word “ place” is used in 


‘section 2 of the Gaming Act, 1884,} it is employed in connection and 


as ejusdem generis with “house, walled enclosure, room,” and would 
not apparently apply toa “place to which the public have access,” 
such asastreet or thoroughfare, as seems to have been the kind of 
place here, where the people were gathered outside a village under a 
tree. * fs 
Section 2, clause (1), of the Geming Act, 1884,§ makes taking part 
inazz gaming and playing within the meaning of the Gambling 
Act, 18¢7, and clause (3) || declares that all boxes, receptacles, lists, 
papers, tickets, and forms used for the purpose of any such gamo 
or pretended game shall be deemed instruments of gaming within the 
meaning of the said Act. : 

In this case the police found the accusec playing for money at the 
#z and also found lottery tickets and other things connected with the 
game on tLe spot. 

Although, therefore, there may have been no common gaming-house 
in this instance, the accused were found committing an offence under 
section 13 of the Gambling Act, 1867, and the conviction can bea sus- 
tained under that section. The sentences are not out of the way. 
There is consequently no necessity for the interference suggested in 


the District Magistrate’s reference. 








“ [Section 13, Gambling Act, 1899. 
+ [Section 11, Gambling Act, 1899. 
+ (Cf. section 3, sub-section (1), Gambling Act, 1899. 

§ [CF section 3, sub-section (2), Gambling Act, 1899. 

{| [Section 3, sub-section (3), clause (4), Gambling Act, 1899.] 
4 [Section 10, Gambling Act, 1899.] 
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Before G. D. Burgess, Esq. €.8.1. Criminal Revtsion 
QUEEN-EMPRESS ». NGA KAN anD Four orners. i (bid 


Irvegularity in avvest in a gambling case. 


Accused pleaded guilty to a charge under section 3 of Act XVI of 1884.* Not- 
withstanding this the Magistrate acquitted them of the charge on the ground of 
irregularity in their arrest, which he considered vitiated the proceedings. i 

Held—that the manner of arrest was not an essential point of procedure in a case 
of the kind. The order of acquittal was therefore set aside and re-trial ordered. 

Reference.~—J.L.R., 4 Cal., 659. : 

THE accused have now had an opportunity of showing cause why 
there should not be a re-trial. 

In acquitting the accused the Magistrate has, it would seem, con- 
sidered the manner of their arrest an essential point of procedure, 
any substantial defect in which would vitiate the proceedings, and it 
is with teference to this view that the accused have attempted to 
show cause against interference with the order of acquittal; but it 
does not appear that the law has prescribed any special mode of 
arrest as a necessary preliminary to a prosecution ina caseof this 
kind. Section 3 of the Gaming Act of 1884* seems to create a dis- 
tinct offence independent of any of the other provisions in that Act or 
in the Gambling Act of 1867.¢ A first offence under the section 
seems to be a summons case, which under section 29 of the Code of 
Criminal Procedure would be within the jurisdiction of any Magis- 
tratesand would come under the ordinary rules as to irregularities of 
procedure not materially prejudicial to the accused. If the Magis- 
trate and the accused consider that an irregularity in the manner in 
which an accusede person is brought before a Criminal Cou.t is a bar 
to further proceedings, they should state upon what provision of law 

eor other authority they rely for.the contention. As this aspect of the 
case has not yet been put before the accused, it is fair that they should 
have an opportunity of considering it, and final orders will accordingly 
‘be deferred until they have had further opportunity of showing cause 
to the contrary if they can. : 

Attention may be drawn ‘o the provisions of sections 9: and 351, 
Code of Criminal Procedure, concerning proceedings against persons 
whe are present at Court even when not arrested or summoned, and 
refereneg may be made to the case reported in 4 Cal., 659, where a 
conviction was upheld ina gambling case notwithstanding an illegal 
arrest by the police. Proceedings should be returned as early as 
<convenient. : 





Read Magistrate’s report and petition of accused. showing further 
cause. There is nothing in either quite to the point. 
* [Section 13, Gambling Act, 1899.] 
+-[Repealed in Burma by Gambung Act, 189y.] 
18 


QUEEN-EMPRESS 


Ve 
Noa Kan. 
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The order of acquittal is therefore set aside and re-trial is direct- 
ed. The accused will, of course, be at liberty to contest the case on 
the ground of the irregularity of the arrest or on any other ground 
they see fit. 

A copy of the final judgment in the case should be forwarded for 
record. 
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Before F. S. Copleston, Esq. Criminal Revision 
RAHIMAN SAIB v. MUNICIPAL SECRETARY snp QUEEN-EMPRESS. — “V7,,/49 0 
Mr. Swinhoe—for applicant. | Mr, Prllay—for respondent. Fuly 31. 


A breach of a condition of license under the Hackney Carriages Act set out in coc 
Rule 7 is not a breach of a vtle and is therefore not punishable under section 7 of 
the Act. Condition of a license and rule distinguished. Excise, Opium, Arms, and 
Forest Acts and Rules and licenses thereunder. 

Reference—Municipal and Local Department Notification No. 79, dated 7th 
July 1891. 

‘ RAHIMAN SAIB was convicted under section 7 of the Hackney Cavr- 
riages Act for having broken a rule under the Act, namely, Rule 7 
(ii), and was fined Rs, 3. It is admitted that.the accused received an 
order, a particular order addressed to him, to produce his carriage, 
pony, &c., for inspection by the Municipal Secretary by the 15th April. 
last. It'is also admitted that this order was disobeyed. The accused 
defends his action, or inaction, on the ground that hitherto gharries 
were required to be shown for inspection every six months, and that 
this was the beginning of a thrcee-monthly inspection. 

Mr. Swinhoe argues that the Secretary has no power to make a new 
rule, which this order amounts to. He produces a printed order, ap- 
parently a notice in Burmese from a newspaper, addressed to the 
public, and stating that gharry owners must bring their carriages, 
horses, and harness to the Municipal office from the 1st to the 15th 
April for inspection, on pain of forfeiting their licenses. 

The order addressed to the accused in person is not produced and 
is not on the record. It appears then that there was no order to. pro- 
duce hackney carriages once every three months, but an order to 
produce accused’s catriage within a<fixed period. 

So far, then, as the evidence and the arguments of the learned Ad- 
vocate for the applicant go, tne order which accused disobeyed is not 
shown to be other than an order legally issued under section 7 (ii) of 
the rules under the Hackney Carriages Act. 

The only question is whether this disobedience is punishable with 
fine under section 7 of the Act, or merely with forfeiture of the license 
under Rule 12 for breach of the conditions of the man’s license, in 
which license it is admitted clause (ii) of Rule 7 is incorporated. 

Section 7 of the Act lays down that “ any person breaking any rule 
“« made under this Act shall be punished with fine which may extend 

<i to fifty rupees.” The point then reduces itself to whether the 
breach of the.condition of the license referred to is a breach ofa rule. 
made under the Act, and I understand Mr. Swinhoe to contend that it 
is not,.and that only breaches of rules as set out are punishable, and 
not disobedience to detailed instructions issued by a Municipal Officer 
under those rules. 


RawimMaN SAB 


v 
Muwcrt. Szcy. 
. AND 
QUEEN-EMPRESS. 
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There seems to me to be a primd facze case made out for admitting 
this application for revision. It is therefore admitted and will be 
heard on the 28th instant. Notice to issue. 

One Rahiman Saib, a gharry owner of Mandalay, was convicted and 
fined by the Honorary Magistrates under section 7 of the Hackney 
Carriages Act, 1879, for breaking Rule 7, clause (ii), of the rules 
under the Act. He was served witha notice to bring his carriage to 
the Municipal office within a specified time in April | last and ange 
lected to do so. 


The rule in question runs thus :— 


“7, Licenses for hackney carriages shall be granted ‘subject to Be 
* following conditions :— 


3 * % ok 


(ii) That a registered owner of a hackney carriage shall pro- 
duce and deliver his license to the Secretary to the Mu- 
nicipal Committee, and also bring his carriages, animals 
and harness to the Municipal office for inspection when 
required o that officer.” 


3 * . cr % 


This application for revision was presented by the applicant’s advo- 
cate, Mr. Swinhoe, and was made on the following grounds, namely, 
that the summons to bring the carriage was the first of a series of 
three-monthly inspections “recently determined upon, and that the 
Secretary was not empowered to issue an order for general inspection 
of gharries at a three-monthly interval ; that he should only require 
the production of a carriage when a breach of the condition of the 
license has occurred ; and “that, as no breath of license is alleged 
against the petitioner, the order is illegal. 

~There was nothing in the record to show that the order was illegal, 
The order in question was addressed to the accused, although there 
may have been a general order in existence besides the particular one, 
Whether it is intended to have all carriages produced once a quarter 
or not does not appearto affect this order, which was addressed to 
an individual, and was for a specified time of appearance. Even if it 
could be maintained that the order was ‘unreasonable, I do not think 
its legality could be questioned in. this case. The condition of the 
license is plain, that the licensee must produce his carriage when 
required by the Municipal Secretary. If unreasonable otders were 
issued, | suppose Magistrates would, if they convicted, inflict nomi- 
nal fines, or possibly ‘treat the prosecution as vexatjous. Into this 
question, however, I shall go no further. In my opinion the written 
grounds of the application “fail ; and the accused did commit a breach 
of the conditions of his license. But, as this was a test case, Mr. 
Swinhoe was further heard on a nfore difficult question and an im- 
portant objection to the conviction. It is argued that there was no 
breach of a rude which is made punishable under section 7 of the 
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Act, and that merely a breach of a condition of the license was com- 
mitted, which is only punishable under Rule 12 with suspension or 
revocation of the license, and not with,fine, as a breach of a ru/e is, 

Mr. Pillay has appeared for the Municipality, and the point has 
been argued, Mr, Pillay maintaining that each clause of Rule 7 is a 
rule or a part of the rule, while the applicant’s contention is that the 
rule is simply that licenses shall be granted subject to certain con- 
ditions, and that, if the Municipality grant licenses of any other kind, 
they are liable to fine for a breach of this rule. 

Reference has been made to the Excise, Opium, Arms, and Forest 
Acis and the rules and licenses thereunder, It is, 1 think, quite-clear 
that a distinction iscommonly drawn by the Legislature between 
vules and conditions of alicense. The punishment is not always the 
same, Under the Arms Act the punishment for breach of a condi- 
tion of a license is heavier (section 21) than for a. breach of a rule 
(section 23), for which no other penalty is provided. The same 
authority issues both rules and licenses, with conditions prescribed, 


and the forth of rule is in effect as follows (see Rule 13) :—~ 

“ Licenses to possess arms * * may begranted * * in Form 
Vi" 

Again Rule 14—~ 

Licenses to possess arms * * may be granted * * in 
Form A * ¥* gubject to conditions endorsed on Form A.” 


In the rules under the Excise Act, 1881, a similar formula is used, 
£.2.— 


« Rule 620—~ Every license for the.retail sale of fermented far7 shall 
be in the Form XV attached to these rules.” 


Section 42 of the Excise Act, like several other Acts, distinguishes 
between rule and condition of license : ‘' Any person who breaks 
“any rule made under this Act, or any condition of a license granted 
“under this Act, &c.” 

The forms were originally issued withthe rules by the Local Gov- 
ernment, and the fact that the Financial Commissioner can alter the con- 
ditions of licenses does not affect the principle tow under discussion. 
I do not see how the Condition 11, Form XV, regarding the’ exhibition 
of a sign-board by a licensee, can be called a rule, simply because 
Rula»62 prescribes the form of license, Again Rule 13 (under the 
Excise Aet) refers to conditions which may be inserted. Some are of 
occasional use only. 

The only difference in form of the Rule 7 issued under the Hack- 
ncy Carriages Act; and the rules above quoted, which prescribed forms 
of license, seems fo be that, whereas in the latter Acts the license is 
merely referred to and is placed.at the end of the rules, in the former 
the terms of the license are set out in the rule. If the clauses of 
Rule 7, Hackney Carriages Act, are also rules, as Mr. Pillay con- 
rkends, then apparently the conditions cf the licenses prescribed 


Rawiman SAB 
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AND 
QuEEN-EMPRESS. 


RAHIMAN Satz 
v, 

Muncr.. Sscy, 
AND 

Queen-Empress, 


128 UPPER BURMA RULINGS. [1892— 





Hackney Carriages—7. 


under the other Acts are also rules. But against this we have the 
fact, already noted, that rules and condz¢tions of a liceuse are distin- 
guished, and, further, the grammatical interpretation of Rule 7, which, 
as Mr. Swinhoe says, appears to lay down that décenses shall be 
gvanted subject to certain conditions, and does not appear to be a 
rule to the effect that every carriage shall measure 40 inches from the 
roof to the seat, and so on. 

There are no conditions of license other than those set out in Rule 
7 under the Hackney Carriages Act. ' 

Mr. Pillay’s argument that the Act should be interpreted so as to 
prevent evasion of its intention, though good in its place, does not 
appear to apply to this case. A breach of a condition of the license 
cannot be committed with impunity, because Rule 12 already quotéd 
enables effectual punishments to be inflicted. If the Local Govern« 
ment had intended to make a breach of any condition of a license 
punishable under section 7 of the Act, it would have been easy to 
enact each clause as a separate rule. I do not think Mr. Pillay’s 
reference to the use of the word vue in Burma Gaszefte, Part’ 1, 
page 275, Notification of 11th July 1891,* is of great weight as show- 
ing even that clause v of Rule 7.is rule, and it would be of less 
weight in the case of clause (ii), which was not re-enacted. No de- 
cisions or rulings on this or an analogous point have been produced by 
either of the learned advocates. 

I come, then, to the conclusion that a conviction under section 7, 
Hackney Carriages Act, for breaking a rule is not legally supported 
by proof merely of a breach of one of the clauses of Rule g, these 
clauses being, not the rz/e, but the conditions of the license which the 
rule requires to be issued by the Municipality, 

The conviction of Rahiman Saib must therefure be set aside and 
the fine, if paid, must be refunded to him. of 


* Municipal and Local Department Notification No. 79, dated 7th July 1891. 
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Limitation—12. 
Before G. D, Burgess, Esq., CS. oe 
NGA PO THAUNG v. QUEEN-EMPRESS. 1895. 


Appeal—Limitation—Delay in furnishing copy of judgment—Remoteness of 
Court—Special arrangements required, 


In this case the accused was sentenced by a Court at a remote station ; much 
delay occurred in furnishing copy of judgment, and an appeal was rejected (erro- 
neously) as barred by limitation. 


In order to prevent such delays the Magistrates of Courts so situated should 
ascertain from convicted prisoners whether they desire to appeal or not, and if they 
do; should transmit a copy of judgment along with them to the jail, 


Reference.—Circular No. 13 (Criminal) of 1890 (5). 


THE accused was sentenced on the 19th December, and the peti- 
tion of appeal did not reach the Court of Sessjon till the following 
February, an the trth. The Sessions Judge rejected the appeal, 
observing that the period of appeal had long ago expired. But copy 
of judgment was applied for on the 16th January and was rot furnished 
till the -6th February, the appeal being presented to the Superintend- 
ent of the Jail on the 7th February. Consequently, as the time 
requisite for obtaining a copy of the sentence appealed against must 
be excluded under section 12 of the Limitation Act in computing the 
prescribed period: of limitation, and as the presentation of a petition 
of appeal to the officer in charge of the jail in which the appellant is 
contined: is, for ‘purposes of limitation, equivalent to a presentation in 
court under clause 5 of Circular ‘No. 13 (Criminal) of 1890, the 
appeal was within time and the order of rejection was incorrect. It 
is, therefore, now set aside, and the Court of Session. will Rave to 
proceed to‘deal with the appeal on the merits. 


‘The delay in furnishing copy of judgment, and very likely also that 
in applying for it, was due,to tue remoteness of the Court in which 
appellant was convicted from the jail, 


In order to prevent such’ delays the Magistrates of Courts so, 
situated should ascertain from cpnvicted prisoners whether they desire 
to appeal or not, and if they do, should transmit a copy of judgment 
along with them to the jail, 
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Criminal Reviscon ; Before G. D. Burgess, Esq., C.S.1. 
No. 183 of : 
1895. BAGAWATHI vw. QUEEN-EMPRESS. 


Appeal (Criminal)—Exclusion of time requisite for obtaining copy of judgment—- 
Circular No. 13 (Criminal) of 1890, clause 5—Fresentation to ss bet in 
charge of jail, ° 
The accused presented a petition of appeal through the Superintendent of Jail 

to the Court of Session , by which it was returned on the ground that the time for 

appeal had elapsed. That procedure was incorrect. If the appeal was time. 
barred, an order of rejection should have been passed. 

Presentation of the appeal to the Superintendent of Jail was equivalent for 
purposes of limitation to presentation in Court. 

Time requisite for obtaining copy of judgment has to be excluded from com- 
putation of period of limitation. 

THE accused presented a petition of appeal through the Superin- 
tendent of the Jail to the Court of Session, by which it was returned 
on the ground that the time for appeal had elapsed. That procedure 
was-incorrect. If the appeal was time-barred an order of rejection 
should have been passed. 

But the appeal appears to have been within time from the following 
dates found on‘the papers :— 


Date of judgment «.. , 21st December. 
Date of application for copy... 4th January. 
Date of receipt of copy ... 20th January. 
Date of forwarding appeal .. 2and January. 


Deducting the time required to procure a copy of the sentence or 
order appealed against—section 12, Limitation Act—the presentation | 
of the appeal to the officer in charge of the jail, which—: paragraph 
5, Circular No, 13 (Criminal) of 1890~is equivalent for purposes 9) 
limitation to presentation in Court, <vas,well within time, and con- 
sequently the appeal was not, it would seem, liable to rejection as 
barred by time. The petition of appedl will therefore be forwarded 
now to the Court of Session for disposal. 

The petition of appeal is marked as having been received in the 
Court of Session on the 16th of February and the papers do not 
explain why it took from the 22nd of January till that date to travel 
between the jail and the Court. This is a point upon which explana- 
tion should be furnished. 
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 meceemnial 


Before H. Thirkell White, Esq., C.1.E. 


QUEEN-EMPRESS v. BALO TO, BALOTO SING, SAKU -BOLA anp 
NGA LU DOK, 


Complaints by Municipal Officers—Penalty for breach of Municipal Rules. 

The ordinary rules as to the procedure’on complaints apply to complaints by 
Municipal Officers, Processes issued at the instance of Municipal Officers are not 
exempt from court-fees. An order under section 2t ofthe Municipal Regulation 
directing the removal of a building and sentencing the accused to imprisonment in 
default of compliance is illegal. 

THE proceedings were irregular in several respects. A report was 
made to the President of the Municipal Committee that certain per- 
sons had infringed the bye-law which prohibits the use of thetké and 
bamboo in walls and roofs of houses. The President sanctioned the 
prosecution. The report seems then to have been placed before the 
Headquarters Magistrate, who transferred it for disposal to the Town- 
ship Officer. The latter issued summonses for the appearance of the 
accused without proceeding to cxamine the complainant as required 
by section 200, Criminal Procedure Code. There is nothing to except 
complaints by Municipal Officers from the provisions of that section. 
No fees were charged for the issue of processes. Processes issued on 
the complaint of a Municipal Officer are not exempt from the payment 
of court-fees either under section 19 of the Court Fees Act, or under 
the rules published in the circular. of this Court, No. 118 of 1893.¥ 
Finally, the order of the Magistrate in respect of the fourth accused, 
that he was to remove the hut which he had built and, if he failed to 
do so, was to be imprisoned for three days was illegal. The only 
penalties which can be inflicted for a breach of a rule made under the 
authority of section 12 of the Upper Burma Municipal Regulation are 
those specified in section 21 of the Regulation, 


* [Amended by Circular 113 of 1894.] 


Criminal Revision 
No, 244 of 
1894. 


Criminal Revision 
No. 339 of 
18932. 
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ae 


Before G. D. Burgess, Esq., C.8.1. 


QUEEN-EMPRESS v.NGA BWIN. 

Continuing infringement of rule—Further fine—Power conferred by section, 

THE complaint against accused was under Rule 26 of the Municipal 
Rules “ for keeping his house in a ruinous state.” 

Rule 26 says :— 

“ Tt shall be deemed to be a public nuisance to suffer any house, wall, or other 
building to be in ‘a ruinous state or in a state dangerous to the inhabitants of such 
house or building, to persons dwelling in ils vicinity, or to passengers along the 
adjoining streets, roads, or ands.” 

The accused admitted having received notice to repair and having 
omitted to repair. He was fined Rs. 2 with costs, and was ordered to 
repair within 15 days, and on default to pay a fine of Re. 1a day. 

These orders were passed under section 21 of the Municipal Re- 
gulation, which provides that— : 

“ If any person infringes any rule made under section 12 or is guilty of any act 
or omission which under any rule under clause (a) cf sub-section (1} of that section 
is to be deemed to bea public nuisance, he shall be punished with fine which may 
extend to Rs. 50, and, in the case of a continuing infringement, or of a continuing 
act or omission, with a further fine, which may extend to Rs. 5 for every day after 
notice of the infringement or of the act or omission has been given to him by the 
Committee.” 

This section therefore conferred no power on the Honorary Magis- 
trates to make the order they did directing the accused to repairin 
15 days or in default to pay a fine of Re. 1a day. Before a fine of 
this kind can be imposed notice of the infringement or of the act or 
omission must be given to the offender by the Municipal Committee. 

The Magistrates’ order beyond the fine of Rs. 2 with costs must 
therefore be set aside. ‘ 

The Magistrates, and appzrently the District Magistrate also, seem 
to take an erroneous view of the power conferred by section 21 of 
the Municipal Regulation. That section enables the Committee to 
give notice to a person of acontinuing infringement or of a continuing 
act or omission, and if the infringement or act or omission goes on, 
the offender on prosecution can be punished with fine up to Rs. 50 for 


the original offence and with a further fine at the rate of Rs. 5 a day 


for every day it has. been repeated up to the time oftrial after he has 
been given notice. In such a case there might be anorder to pay a 
fine of Rs. 50 p/ws a further sum of so much not exceeding a rate of 
Rs. 5a day. But there appears to be no good reason for supposing 
that an order could be passed to pay an indefinite amcunt of money 
not’exceeding Rs. 5 a day for an unascertained number of days after 
the order is passed. It is obvious that such a fine could not be ascer- 
tained or levied without a fresh inquiry and determination whether 
the offence had been continued after the order, and if so, for how long; 
that is, there would practically have to be another trial. 
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Opium—9. 
Criminal Revisé 
Before G. D. Burgess, Esq, €.S.1. i goa tas 
; QUEEN-EMPRESS wv. NGA THILA. at pe 
Held—that “ beinchi” or “ pyaungehz,’ when removed from an opium pipe and : aatgs, 


retained for further use, is a preparation of opium and its possession illegal. 


IN this case the accused, Thila, was convicted under section 9, 
clause (c), of the Opium Act, 1878, and sentenced to pay a fine of 
Rs. 25 or to undergo one month’s rigorous imprisonment. 

He had been found in possession of about a quarter of a tola of 
pyaungehi or betucht. By race he was a Chinaman. In Upper.Burma 
Rule ro of the rules framed under the Opium Act permits any person 
other than a Burman to possess opium not exceeding ten tolas in 
weight which he has bought from Government or a farmer, licensed 
vendor, or medical practitioner. The question where accused had 
bought the drug did not arise, and it appeared, after reference to the 
Magistrate, that the conviction was solely for being in possession of 
the substance called einciz. The circumstances occurred before the 
1st of April 1892, from which date a rule took effect laying down a 
new definition of opium, and the Magistrate had applied the altered 
definition before it came into force. The definition of opium for the 
purposes of the rules now expressly excludes dezuchz, but the pre- 
vious definition made no mention of deznehz, It was therefore neces- 
saty to require evidence to be taken concerning the nature of beducht. 
This has now been done, and the Government Prosecutor has appear- 
ed at the further hearing and argued the case. 

A portion of the Jemchi found on accused was forwarded to the 
Chemical Examine?, whose report states that it is “ some form of re- 
fuse opium.” 
¢ The Magistrate examined three Chinamen and a Burman, who. 
were accustomed to the use ox opium, as witnesses, and their evidence 
is to the following effect :-— 

Beinché ox pyaungchi are two names forthesamething. This thing 
is the product of dezzs7 after being once smoked in a pipe, and it con- 
tains no other substance than opium. 

To render opium fit for smoking it has to be prepared by being 
codked with water and strained through thin sheets of paper. After 
smoking; tht remnant left in the pipe is collected, mixed with a little 
water, and put before the fire till it is formed into sticks or balls. 

_ This process is only carried out once. This half-consumed opium or 
beinchi is used by both smokers and eaters as a substitute for fresh 
opium, but it possesses only half'the strength of the latter, 

On this description deinch? must be considered to be a product of 
a preparation of opium and itself a preparation when retained for 
further usé. This is the same conclusion as has been come to in 


Qurznx-EMrress 
v. 
Nea THILA. 
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Lower Burma. The result is that opium can be used for smoking 
only once instead of twice, and that its cost will be enhanced accord- 
ingly. 

Although the former definition of opium in the rules did not men- 

tion deznchz, it restricted the meaning of the word to the inspissated 
jvice of the poppy and preparations or admixtures thereof intended 
for medical purpeses and excluded other. intoxicating or narcotic pre- 
parations, and therefore the possession of Jezucht was not authorized 
by the rules even before their alteration. Consequently, the con- 
viction must be held to be correct. . 
- Ordinarily a much more moderate fine would be sufficient penalty 
for mere illegal possession of a small quantity of Jdetzchz, but there 
are circumstances in this particular case which make the fine not un- 
reasonable, 
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Before G. D. Burgess, Esq., C81. 
Measure of punishment—Scarch. 


THE accused, a woman, was in possession of 2 tolas of prepared 
opium. She and her husband, it was stated, consumed opium, and 
there was nothing to show that accused was trafficking in it. To 


¥ 
Criminal Revtston 


No. 593 of 
1892, 


send a woman to jail for three months for having a little opium for her’ 


own use was a monstrous abuse of the Magistrate’s discretion. 
So 


eel 


I have pointed out in other cases why severe punishments are un 
suitable in regard to the possession of opium by Burmans. The rem 
striction is both exceptional and recent, and time should be given to 
Burmans to accustom themselves to the new state of things. The 
District Magistrate has suggested the laying down of a scale of penal- 
ties, and the matter has already been under consideration, and is now. 
It is not, however, an easy thing to do as the appropriate punishment 
in each case must depend upon circumstances, such as the offender's 
habits, the probable object for which he is in possession of opium, 
the manner of procuring it, and so forth; while again a scale that 
might be suitable just now might not be likely to answer by-and-bye. 





As the accused was instigated to commit this offence through the 
instrumentality of the excise sergeant, he should have been more 
leniently punished. The District Magistrate will have to see that 
breaches of the law are not encouraged in this way by excise officers, 


. 


e In this case the provisions of section 103 of the Code of Criminal 
Procedure were not observe’ in conducting the search under the 
Opium Act of premises occupied by the accused. Neither were resi- 
dents of the locality called tc be present at the search, nor was the 
list of property found made as required by law. The search was 
irregularly conducted in this instance, but the fact remains that 94 
tolas of opium were found in the accused’s room. The irregularity 
of tke search might impair the value of the evidence regarding the 
discovery,of the opium, but as it happens the finding is not denied by 
the accused. The award of half the fine to the arresting officers is set 
aside as bad because it rewards officers who have broken the law. 


Criminal Revision 
No, ror2z of 
1892. 


many 
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Before G. D. Burgess, Esq.. €.8.1. 
QUEEN-EMPRESS »#. NGA SO. 
Possession of opium by Burman—Nature of contravention of opium rules should 


be clearly specified in charge---Moderation vequired in punishment of persons 
accustomed to use of drug to whom possession is no longer permitied. 


THE District Magistrate examined this case in revision, but did not 
send it up for orders, He very well might have done bo. 


The accused was suspected, apparently, of trafficking in opium, 
but no evidence of his doing so was forthcoming, and, even allowing 
for the presence of the weights and scales, it was possible that all the 
things found were solely for his own use. The Magistrate incorrect- 
ly entered in the charge the possession of articles to cook and smoke 
opium, and at the same time omitted to enter the essential point 
constituting the offence, namely, that accused was a Burman, atid, as 
such, not at liberty under the rules made under the Opium Act to be 
in possession of opium. : ; 

All the accused could be convicted of was the being in possession 
of about six annas weight opium ; and as he explained that he was a 
confirmed opium-smoker from Burmese times, some allowance might 
have been made for his continuance of a habit which has only recently 
been prohibited in respect of persons of his race by a different 
Government. So heavy a penalty as a fine of fifty rapees is, under 
such circumstances, excessive and unreasonable upon every consider- 
ation of fairness andcommon sense. The fine is reduced to one of 
five rupees. 

The Magistrate should be asked why there is no search list with the 
proceedings. i 
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Before F. S. Copleston, Esq, 
QUEEN-EMPRESS v. TAW WA. 
Mr. Liitter, PublicfProsecutor—for the Crown. 
Jilegal possession of opium. 


There is no rule allowing a person to possess opium purchased by another 
Person, nor to possess opium in excess of the three tolas’ weight which has been 
purchased for other persons, or which has been handed over to him to carry. The 
law must be strictly construed or its ends will be easily defeated. 


Tus is an appeal from an ‘order of acquittal of one Taw Wa, a 
Chinaman, who was found in possession of seven tolas of opium. His 
defence was that he was sent by two other Chinamen to buy opium for 
them, and bought opium forthe three, including himself, Accused 
called the two other alleged purchasers, who stated—one having first 
said he sent accused to buy the drug for him—that all three men had 
made their purchases together and had received three tickets from the 
vendor showing the several amounts purchased. The Magistrate 
accepted the statements of the witnesses in contradiction to the defence, 
and their story of how and why the opium was all made over to the 
accused, 


The accused was arrestedon his way home with the opium alone. 
He was searched and no tickets were found on him. His defence 
was inconsistent with the evidence he brought to support it. One 
witness first said he sent the accused, and then that he accompanied 
him. As just stated, no tickets were found on accused, or were 
produced by him when arrested, though he then said he had bought 
for three persons. On the evidence before him, the Magistrate dught, 
in? my opinion, to -have held that the accused’s statement of his 
defence was not proved, and chat the evidence of the witnesses he 
called was not worthy of credit; and he should have convicted the 
accused on that ground for being in possession of an excess quantity 
of opium. No good reason was even offered for mixing up all this 
liquid opium—Zeizs¢—in one box, if it was bought in separate parcels 


Further, section 9 (c) makes any person who, in contravention of 
the Act or, of xules made thereunder, “ possesses opium ” punishable. 
Rule 13 is’ to the effect that a non-Burman may possess opium not 
exceeding three tolas in weight, which he has bought from a licensed 
vendor. There is-no rule allowing a person to possess Opium pur- 
chased by another person, nor to possess opium in excess of thc three 
tolas’ weight which has been purchased for other persons, or which 
-has been handed over to him to carry. The law must be strictly con- 
strued or its ends will be easily defeated. 


Criminal Appeal 
No, ror of 
1896, 
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When arrested, he was not accompanied by the other alleged 

purchasers, so that the opium cannot in any way be said to have been 
constructively in their own possession. On his own finding on the 
facts, the Magistrate should have convicted the accused. 
* The acquittal of Taw Wa is set aside and he is found guilty of the 
offence specified in the charge, namely, that he has committed the 
offence of being in illegal possession of opium, an offence punishable 
under section 9 (c) of the Opium Act; and Taw Wa is sentenced to 
pay a fine of fifty rupees, or in default of payment to be rigorously 
imprisoned for the term of two months. 
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Before G. D. Burgess, Esq. C81. 
(rt) PIN YE anv (2) AH LIAN x, QUEEN-EMPRESS. 
Presumption as to possession of opium in tins found in luggage of a child of 


tender years travelling under the charge of an adult is that it is the possession of 


the fatter. : care 
Section r5 of the Opium Act authorizes the arrest not only of the person 


found in actual pessession of opium, but also of anyother persons in his company 
——-Inference from the giving of this power, Presumption under section 10 that 
opium is opium in respect of which the accused person has committed an offence 
cannot be applied until he has had an opportunity of satisfactorily accounting for 
it. If he fails to do so, apparent intention of Act is then tothrow burthen of proof 
on accused, who can only be prosecuted under carefully restricted conditions 
prescribed. 

Punishment.~No hard-and-fast rule can be laid down. General principle that 
offender should not be subjected to any punishment beyond what the public interest 
demands. 

Reference. —S. J., L. B., §73. 

THE Magistrate in this-case convicted two accused persons, Pin Ye 
and Ah Lian, under section 9g, clause (c), of the Opium Act of illegally 
possessing opium, and sentenced the former to six months’ rigorous 
imprisonment and the latter toa fine of Rs. 25 or one month’s rigorous 
imprisonment in default. — 

The latter sentence was not open to appeal under section 413, Code 
of Crjminal Frocedure. An appeal against the former sentence was 
dismissed and the accused Pin Ye now applies for revision. The 
case has been argued for him by his learned Advocate, and the 
Government Prosecutor -has appeared in support of the conviction 
and sentence. 5 
e The following are the material facts of the case :— 

The accused, who are CLinese, were travelling together, Pin Ye 
being a man of 34 years of age and Ah Lian beinga girl of te. 
They were about to return .o Shwebo, as Pin Ye says. Thay drove 
together in a ticca gharry to the railway station and got out, 
removing from the gharry a case of brandy, a tin of linseed oil, 
two kegs of paint, and a bundle. An Excise Sergeant and others 
wera on the look-out in consequence of information that had been 
receivedeand stopped the two accused and examined their baggage. 
Pin Ye claimed, as he has done all along, all the property except 
the bundle, and that was claimed by Ah Lian. The bundle on being 
spened was found to contain, among clothing and other things, four 
tins of liquid “Shan opium, the weight of which was 1 viss and 29 
ticals, the equivalent of 182 tolas; a Chinese letter; a bundle ‘of 
Chinese tobacco; and a packet of iron hinges. As the first accused 
is a carpenter and acknowledged the ownership of the linseed. oil 
and paint, the Magistrate thought it likely that the hinges were his 

20 
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too. He was quite entitled to draw an inference from the circum 
stances, but he has also taken into consideration against Pin Ye 
certain statements made by Ah Lian, which, as she did not confess, 
but denied the commission of any offence, were not admissible in 
evidence. The tins in which the opium was contained ‘cantiot be pro- 
duced now, and the record does not show what they were like, but it 
may safely be assumed that they were not such as to proclaim out- 
wardly that they were holding a contraband article inwardly. It may 
be taken as granted therefore that a person might possibly be keep- 
ing the tins and carrying them about without the knowledge that 
he was in possession of opium. 


The question in the case is whether either of the accused was 
wittingly in possession of the opium. Merely physical possession 
without knowledge and assent would admittedly not constitute that 
possession which in law is necessary to the commission of an offence. 
‘The Magistrate has convicted both the accused of the same offence, 
but this is illogical as there is no suggestion in the case of joint- 
possession. If there was possession at all in the legal sense, it must 
have been the possession of one or other of the accused alone, and 
the question is of which of them. Now the presumption from the 
circumstances of the case is that the child was travelling in the care 
of the man, or, in other words, that Pin Ye was for the time being 
in loco parentis to Ah Lian, and no evidence was offered or assertion 
made that their relative positions were otherwise. If the accused 
had been actually father and child, it can hardly be doubted that 
it would be presumed that the child was carrying the tins of upium 
on her father’s account and not on her own, and that the real 
possession was his and not hers. Similarly, where another person for 
the time being takes the father’s place, the presumption would be 
that the child was acting under “bis direction and control, It is clear 
that the first accused had the means of knowing what kind of luggage 
his companion was taking about with Ler and of satisfying himself 
that she was not carrying contraband and breaking the law, and 
of preventirg her from doing so. Of colirse the presumption might 
be contradicted, but this has not been done. As a matter of common 
sense, it is plain that when a question of this kind arises between a 
man and a child the presumption should be against the man and in 
fayour of the child. r 

The constructive possession of the tins which contained the opium 
being thus fixed upon the first accused, the next point is whether 
such: possession was with his knowledge and assent in respect of 
the contents of the tins. as 

Here there are at least three rules laid down for guidance. First 
there is section 114 of the Evidence Act saying that— 


“The Court may presume the existence of any fact which it thinks likely to 
have happened, regard being hai to the common course of natural events, human 
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conduct and public and private business in their relation to the facts of the parti- 
cular case.” 

Next there is section 106 of the same'Act with the rule— 

“When any fact is especially within the knowledge of any person, the burthen 
of proving that fact is upon him.” 

And thirdly there is the special provision of section 10 of the Opium 
Act that— 


“In prosecutions under section 9, it shali be presumed, until the contrary is 
proved, that all opium for which the accused person is unable to account satis- 


2d 


factorily is opium in respect of which he has committed an offence under this Act. 


In regard to this last provision the case of Queen-Empress v. Chat 
Aung* has been referred to. There the question of what constituted 
possession was discussed, but although “control” was also mentioned, 
the meaning of the term was ‘not defined. But section g of the 
Opium Act makes a number of things with respect to opium punish- 
able besides possession, namely, cultivating, manufacturing, trans- 
porting, importing and exporting, selling, omitting to warehouse and 
removing or doing any act in respect of warehouse opium, and other- 
wise contravening any rule, and it is quite conceivable that many 
of these things might be done without actual possession on the part 
of the offender. The reasoning as to possession, therefore, could not 
be applicable in all cases under section g, and control might he 
exercised from a distance as well as on the spot, but furthermore the 
argument as to possession does not appear to be properly applicable 
to the provisions of the Act. Section 15 authorizes an officer 
empowered under the Act to— 

“(b) Detain and search any perso: whom he has reason to believe to be guilty 
of an offence against this or any other such law, and, if such person has opium in 
his possession, arrest him and any other persons in his company.” 

It cannot be supposed that the law would permit the arrest of per- 
sons whom there were not prémd facie grounds for charging with 
the commission of an offence, and the provisions of this clause plainly 
‘imply that when opium is round persons other than the person actually 
in possession may be called upon to answer for it, The Act carefully 
restricts the powers of the officers appointed to carry out the law 
relating to opium and safeguards their exercise, and. it seems clear 
that the intention of the law in the enactment of section 10 was that, 
when after these precautions a person is charged with committing an 
offence under section 9, the burthen of showing that he is not 
responsible for the opium found should be cast upon him. But before 
imposing the presumption and requiring the accused person to prove 
that the opium is not opium in respect of which he has committed an 
offence under the Act, the law provides that an opportunity shall be 
given for accounting for the opium, and it is only when he is unable 
to'account for it satisfactorily that the accused is called upon .to 
prove the contrary. So in a case of possession, if the accused is 
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unable to account satisfactorily for opium found, the law presumes, 
until the contrary is proved, that the possession is with knowledge 
and assent so as to constitute an offence. 

Here the second accused said that she did not know to whom the 
opium belonged, but the hinges and some bread were first accused’s, 
who told her he had put them inthe bundle. This statement taken 
with the facts that the opium was in tins which would not indicate 
the nature of the contents, that the second accused was of tender 
age, and that she was travelling under the charge of the first ac- 
cused, was a sufficiently satisfactory account, and consequently the 
presumption specified in section 10 should not be made against the 
second accused. 

This account is not evidence against the first accused, but the 
circumstances are such that the possession of the opium must be 
held to be constructively his, and as he did not account for the opium, 
but merely denied that the bundle or any of its contents were his, the 
presumption prescribed by section 10 is properly made against him, 
In his defence he said that the opium belonged to Ah Lian, but he 
made no attempt to show how she could have procured it and put it 
in her bundle without his knowledge and his consent to her doing 
so. There was a Chinese letter in tle bundle which might possibly 
have explained the presence of the opium, but the accused did not 
put it in evidence, Therefore, in my opinion, Pin Ye has been 
rightly convicted. = 

As to the sentence, it is objected— 


“ That the punishment of imprisonment withont the option of-a fine for a first 
offence under section g (c\ of the Opium Act isimproper, and the amount of the 
imprisonment is also excessive as no special reasons are shown for exemplary 
punishthent ” 

And it is argued that the opium Jaw has been enacied for fiscal and 
reyenue purposes, and that breaches of it correspond to the breaches 
of the Customs regulations in Europe, for which travellers are frequent- 
ly fined in moderate amounts, The Op‘um , Act is not entirely a 
fiscal regulation, though it may be principally of that character in 
tegard to the use of opium by the Chinese population. The chief 
reason for the severity of the opium punishment in this instance seems 
to have been the largeness of the amount Cf opium found. 

The quantity would be sufficient to last a consumer for a twelve- 
month at the not illiberal rate of an allowance of $ a tolaaday. If 
the opium was intended not for the consumption of one, buttof several 
persons, the transporting of it would be a more and nota less serious 
offence. As the Sessiuns Judge says, there is the necessity of stopping 
smuggling. The real question is whether the. sentence is necessary 
for the purpose in view, the punishing of the individual offender 
and the deterring of others from the commission of a similar offence. 
It is impossible to lay down a hard-and-fast rule that fine is the 
proper punishment for a first offence of this kind. Fine alone would 
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probably be inefficacious in the case of Chinamen, and smuggling might 
be carried on without fear of any grave results by always employing 
men who had previously escaped conviction. At the same time it is 
inexpedient to keep a man in jail fora longer time than is requisite 
to constitute a deterrent punishment. If a short term of imprison- 
ment will answer the purpose, it is a mistake to impose a long one. 
The principle to be followed is, as observed in the note on the chapter 
of punishments in the draft Penal Code, that an offender “ ought not 
‘to be subjected to any punishment beyond what the public interest 
“demands.” 


The accused Pin Ye appears to be a Chinaman of respectable 
position, and there can be no doubt that to such a man imprison- 
ment is a very serious thing, which is much dreaded and acutely felt. 
I think, therefore, that in the absence of any special reason beyond 
the quantity of the opium the sentence of six months’ rigorous 
imprisonment, that is,.half the maximum term, was exceedingly and 
unnecessarily severe. The accused Pin Ye has now served a little 
more than half his sentence, “Accordingly 1 reduce the substantive 
sentence of imprisonment to the period already undergone, namely, 
three months and ro days, and in lieu of the remainder I impose a fine 
of Rs. 100, ot in default further rigorous imprisonment for the unexpired 
term of two months and 20 days, 


The conviction and sentence on the second accused Ah Lian are set 
aside. 

The fine, if realized, to be paid as a reward in the manner directed 
by the Magistrate in regard to the fine on second accused. 


Pin YE 
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Before H. Thirkell White, Esq. C12 
QUEEN-EMPRESS v, NGA THA DUN. 


Definition of Burman—Opium Rules, I (XX)—Code of Criminal Procedure, 
section 342. 

In order to raise the presumption that an accused person is a Burman, there 
should be evidence that the conditions necessary to raise the presumption are 
fully extant. 

Under section 342, Criminal Procedure Code, a court is bound to question an 
accused so as to give him an opportunity of explaining all circumstances of im- 
portance appearing in evidence against him. 

THE Sessions Judge recommends that the conviction in this case 
should be set aside, or that a re-trial should be ordered, on the ground 
that the Magistrate has not sufficiently considered the question 
whether the accused was a Burman or not, ,Jn clause XX of Rule I 
of the rules under the Opium Act, the word “ Burman,” as used in 
the rules, is defined. It is also provided that “every person who 
“ordinarily wears a dress commonly worn by persons of any race 
“indigenous to Burma and speaks Burmese, Karen, or Talaing as_ his 
“vernacular language, shall be presumed to be a Burman until the 
“contrary is proved.” In this case a.small quantity of deiuchi was 
found in the possession of the accused whose name is given as Tha Dun. 
The second witness for the prosecution, the 4yaigaung, said :-— 

“T know the accused now before the court. He wears Burmese clothes. He 
says he isa Chinaman. He speaks Burmese.” 

In his examination the accused is described as a Chinaman. In the 
charge, the Magistrate rightly set forth the allegation that the accused 
was a Burman. The accused pleaded not guilty to the charge, but 
called no witnesses. The learned Sessions Judge remarks -— 

“The record does not show that accused was asked any question as to his 
nationality, or that he was given to understand that he should produce evidence 
on that point; it is probable that when he said he had no witnesses to call, he 
meant that he could not disprove possession of the opium,” 


As regards the legality of the conviction, it may be doubted whether 


‘the evidence of the second witness was sufficient to raise the 


presumption referred to in clarse XX of Rule I. The witness did not 
say that the accused ordinarzly wore Burmese clothes, or that he spoke 
Burmese as Ats'vernaculay. It is possible that he spoké Burmese as 
an acquired language. It is asafe rule, and one which should be 
carefully observed, that, whenever the law declares’that under certain 
conditions the burden of proof shall be shifted from the prosecut‘z. 
to the accused, the presence of all the required conditions should be 
strictly proved. Apart from this consideration, there is the question 
whether the examination of the accused was sufficient in view of the 
provisions of section 342, Criminal Procedure Code. That section 
requires the Court to question the accused generally on the case before 
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he is called on for his defence for the purpose of enabling him to ex- 
plain any circumstances appearing in the evidence against him, It 
was clearly the duty of the Court in this case to question the accused 
as to his nationality and to.give him a reasonable opportunity of show- 

‘ing that he was not a Burman. The fact that his father’s name is said 
to be Law Hii casts a certain doubt on the presumption that he is 
Burmese. 

For these reasons | agree with the Sessions Judge. The conviction 
‘and sentence are set aside and the accused will be re-tried. He 
should be given an opportunity of proving his statement that he is of 
Chinese nationality. 


QuEgN- EMPRESS 
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Criminal Revision 
No. 1695 of Before G. D. Burgess, Esg., 6S.1. 
— Cumulative sentences of solitary confinement are contrary to the obvious intention 
of section 73, Indian Penal Code, ; 


Tuis section provides for no more than three months’ solitary con- 
finement, whatever the length of the sentence: Supposing that the 
strict letter of section 73, Indian Penal Code, allows a sentence of 
solitary confinement in each separate case, it is not expedient to go 
beyond three months on the whole as medical opinion is against a 
prolongation of solitary confinement. 


[Cf U-B.R., 1897-98, Penal Code, p. 73.] 
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Penal Code—75. 
Befove G. D, Burgess, Esq., C.S.1. 
NGA KAN THA-v, QUEHEN-EMPRESS. 


Sentence after previous convictions for similar offence—Penal Code, 75. 

The appellant, after four previous convictions for theft, had been sentenced for a 

fifth theft ofyproperty of no great value to seven years’ transportation. 
He protested against the severity of the sentence as excessive, 

Held—that the sentence was not excessive. 

THE appellant-accused pleaded guilty to the charge in this case, 
and in appeal he acknowledges his commission of the offence, but pro- 
tests against the great severity of the sentence. 

In the proceedings the accused’s age is entered as 20, but there is 
the possibility that it has been understated. The offence committed 
consisted in stealing a bag of betel-nut valued at Rs. 7-8-o from a 
house at night. The conviction has been had under section 380 and 
not under section 457, Indian Penal Code. 

‘ Besides the present offence, the accused confessed to four previous 
convictions for theft with which he was charged, and it is on account of 
these previous convictions that the sentence he has received is one of 
seven years’ transportation. 

The previous convictions were in September 1889, September 18go, 
March 1801, and February 1892; and on the last occasion the sen- 
tente was one of three years’ rigorous imprisonment with 20 lashes. 

The District Magistrate makes the observation that the accused 
during the last five years appears to have never been out of jail for 
“a lopger periéti than three months at a time.” 

He adds: “It is difficult to know what to do with so incorrigible an 
offender, who is yet young.” en 

The punishment inflicted is no doubt a heavy one for a young man, 
‘but the appellant-accused is under a mistake in supposing it is exces- 
sive under the circumstances, 

The law permits a sentence of transportation for life even for a 
sécond conviction for theft, and the conviction in the present case was 
the fifth. F 

The community must be protected in some way against the depre- 
datiotls of confirmed and habitual criminals, and as yet the only prac- 
tical means of protection devised in this country is that of prolonged 
incarceration.. 

The appellant’s error is probably shared in by many persons in his 
position, and it might perhaps be of some use to try to disabuse the 
minds of such persons of so dangerous a delusion. 

The appeal is rejected. 

21 
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Before G.D, Burgess, Esq., 6.8.1. 
SAYA KYE anb otHers v, QUEEN-EMPRESS. 
Indian Penal Code, sections 121A, 122 and 123; Code of Criminal Procedure, 
_ section 3373 Evidence Act, section 10, 


Conspiracy to wage war against the Queen ; accomplice-evidence ; accomplices 
made witnesses without tender of pardon; admissibility of such teStimony, but 
necessity for great caution in dealing with it; confirmation required; existence of 
conspiracy being established, sayings and doings of conspirators, though in absence 
of each other, evidence against fellow conspirators. 


References.—1.L.R.,1 Bom , 610; S.J., L.B., 246; 8 W.R., 44 Cr.R.; and 11 
W.R., 21 Cr. R. 

Att the accused who were convicted in the original case have 
appealed and their appeals have been taken together. The case must 
be considered as a whole in respect of all the appellants. 

The charges against the accused were under sections 121A, 122, 
and 123, Indian Penal Code, and charges under sectiou 121 have also 
been dealt with in the course of the proceedings, but, as there was no 
authority for proceeding under section 121, the latter have to be 
excluded entirely, which can be done without affecting the rest of the 
case. 

The judgment of the Sessions Judge in confirniing certain of the 
sentences shows the reason why the case was not committed to the 
Court of Session at-once as it might have been. , It has, however, 
been very carefully and thoroughly tried by the acting Disirict Mazis- 
trate, Mr. Minns, and this young officer, who was then temporarily in 
charge of a district for the first time after a comparatively short period 
of-service, deserves great credit for the way in which he has done the 
work. He has made a complete investigation and has exhibited the 
results in a comprehensive and setisible manner in his elaborate and 
exhaustive judgment. 

Owing to various circumstances the case presents several difficulties. 
Among the most important are the amount of accomplice-evidence, 
the contention as to the ieal nature of the only overt act, namely, the 
calling out of men on a particular night; and the apparent incon- 
sistencies and contradictions in regard to some parts of the evidence. 

In cases of this kind the use of some evidence which is not free fror1 
the accomplice taint is almost inevitable. Secrecy is a necessity of 
conspiracy, and revelations of what passes among conspirators can 
hardly by any possibility be obtained without the assistance of some 
of the conspirators themselves, or of persons who havé placed them- 
selves in the position of conspirators, or at least in a position which 
is not readily distinguishable from that of conspirators. 

To obtain such necessary evidence the law provides for the tender 
of pardon to accused persons on, condition of their making a full 
and true disclosure of the whole of the circumstances within their 


1896.} UPPER BURMA RULINGS. 149 





Penal Code—12rA, 122 and 123. 


knowledge relative to the offence in question. In this case, however, the 
District Magistrate did not proceed under section 337, Code of Crim- 
inal Procedure, but, having obtained a general sanction for the pro- 
secution of all persons concerned in the offence, selected the accused 
in the case for trial and made other persons, who more or less par- 
ticipated in the crime or were privy to it, witnesses against them. 

There are obvious objections and drawbacks to this course, and in 
the argument of the case before this Court by the learned Government 
Prosecutor, its effect has been considered Several cases have been 
referred to in connection with this point, such as those reported at 1 
Bom., 610; 246 Selected Judgments and Rulings, L.B., and 7 W.R., 
44Cr.R.; and 11 W.R., 21 Cr.R., has been cited as to the corrobora- 
tion required. 

Apparently there is no legal exclusion of evidence of this descrip- 
tion, and it is therefore admissible for what it is worth. The Calcutta 
High Court, in the case cited above,** observed with regard to the 
evidence of the witness Nga Shwe Wa, that “under the Evidence Act 
admissibility is the rule and exclusion the exception, and circum- 
stances which under other systems might operate to exclude are, under 
the Act, to be taken into consideration only in judging of the value to 
be allowed to evidence when admitted.” 

The evidence is admissible, but the circumstances under which it 
was given must be granted their due weight in estimating the amount 
of credence to be bestowed on -witnesses who are’ speaking without 
the guarantee of a formal pardon. In the latter case the accomplice- 
witness has nothing to fear so long as he tells the whole truth. 
Without such positive indemnity, and in the absence of precise know- 
ledge of the inducements under which the accomplice-witness is 

*speaking, it is impossible to be sure how far he is stating the facts as 
known to him asd how far he is stating things which he supposes he 1s 
wanted to say and for not saying which he may fear he will be 

- liable to prosecution subsequently. ; 
. Deduction must, therefo.e, be made from the worth of the accom- 
plice-evidence on the above account. 

On the other hand, it: has to be borne in mind that there would 
probably not have been sufficient ground for proceeding against many 
of the accamplice-witnesses, and:that they had little or no cause to 
fear a conviction if proceedings were instituted against them. 

“Furthermore there is the absence, with little exception, of motive 
as agdinst-the particular persons accused in the case on the part of 
the accomplice-witnesses. 

The Sessions Judge makes the following important observation con- 
cerning the general effect of the evidence on the mind :— - 

“From a perusal of the evidence for the prosecution it is impossible but to be 


convinced that the witnesses have no cause of enmity against the accused, and 
that in fact they say as little as they possibly can against the accused.” 


*S. J, L, Be, 246, 
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Thé accomplice-evidence niust certainly be received with much 
caution, but it cannot be wholly set aside or disregarded merely be- 
catse of the taint that attaches to it. 

It has to.be séen, then, how@far the accomplice-evidence, apart 
from the inherent objection to it as such, is otherwise intrinsically 
trustworthy aid probable, and how far it is borne out and supported 
by independent testimony. These matters have been discussed at 
length and with fulness by the District Magistrate in his jadgment. 

With respect to one part of the case, namely, the alleged taking of 
an oath of rebellion at Kungyaung, it is in the nature of things that 
there should be none but accomplice-evidence. No one would of 
course be allowed to join the meeting unless he was a friend or 
appeared in the character of a friend. 

% * * oe 

lt is most difficult to {believe that this story of the oath-taking is 
due to a mere effort ofthe imagination and is a pure concoction re- 
peated by a number df witnesses under the influence of the, police, 
After making every allowance for the objections to the testimony 
aud for the difficulties that have to be met, I am unable to adopt the 
view that the account of the oath-taking can possibly be without 
foundation. The oath was taken as an oath of allegiance to the 
Shwekyimyin Mzintha or pretender, and evidence is given as to. 
speeches made on the occasion or in connéction with it indicating 
what the general object to be pursued was, This was to be ready, 
to collect men to fight against the foreigners or English, to have a 
war-dance or warlike preparation on the 17th waning Tagu, and to 
attack the station of Shwegu on the Sth. There can be no doubt, if 
the evidence is to be relied on, that there was a conspiracy to wage, 
war against the Queen. 

. Then the evidence goes on to show that on the night of the 7th 
waning Tagu a‘number of men were collected and called out for this 
very purpose. The thing came to‘ nought and the men went home 
again, and the defence is that they went out fof a legitimate purpose, 
that of patrolling. The Sessions Judge and District Magistrate concur 
in rejecting this theory as untenable, and the latter has set out the 
grounds for doing so with much clearness ia his judgment. 


It is certainly highly improbable shat so many men would have 
turned out from so many villages and have marched the distances 
they did simply because there had some time before been a dacuity in 
another district and because a few men had been séen in the jungle, 
Such abnormal activity among this population, especially on an 
unseasonable and stormy night, in the interests of peace and order, 
cannot-be credited. The absence, or almost entire absence, of arms 
except das has to be considered, but is probably susceptible of ex- 
planation, There appear to have been concealed arms in the neigh- 
bourhood and the ist and 8th accused were the licensed holders of 
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some guns, and it might have been intended to distribute arms at the 
place of assembly. The absence of arms would be noticeable as well 
if the real purpose had been patrolling. 

Patroling may have been referred to by the Township Officer, but 
no distinct orders for patrolling are proved; and why should it take 
place 6n such a scale on this particular night alone. 

Another circumstance to be considered is the absence of Nga Myat 
Kya, 1st accused, the reputed ringleader. But this may have been 
due to the revelations of a plot made to the Assistant Superintendent 
of Police,.and to the calling in of the guns. The evidence of the rst 
and 2nd witnesses, Nga Min and Nga Dun, shows that efforts were 


made at the last moment to stop the gatherings, and it appears that’ 


the men generally dispersed to their homes when it was found that 
1st accused was not to meet them. Moreover, what was the object 
of marching at night to the rst accused’s house at Teinhun ? : 

Furthermore, passing over the evidence of the accomplices who took 
the oath, there isevidence that the men were collected for the pur- 
pose of a rebellious rising. 

cr # x ie 

The evidence for was defence is directed towards showing that 
nothing insurrectionary was going on, that patrols were sent out on 
account of some men being seen and for the repression of ordinary 
crime, and that the accused were in their homes following their ordi- 
nary occupations, There is, however, no’ reason why the accused 
should not have been at home for the most part as usual, and no 
adequate explanation is given of the numerous movements of men 
from so many different villages on the particular night in question. 

I have passed over the eivdence of the undoubted conspirators who 
took the oath in relation to the gatherings of men on the night of the 
qth waning Tagu. The evidence of some of the witnesses who did 
not take the oath, or whoat least are not named as doing so, is that 
of hen who were  prevyto the enterprise, but that of ‘others is not 
necessarily affected with the. accomplice taint, and some is, as far-as 
appears, distinctly free from it, The accomplice-evidence, therefore, 
seems to jbe sufficient corroborated by indepeudent evidence to 
“make it safe to accept lt as true in substance, and it is:thus estab- 
lished beyond reasonable doubt that a rebellious ‘conspiracy existed 
among the people and that men weré called out in pursuance of the 
common object in o rder to wage war against the Queen, 

Consequently’ the case is clearly brought within the provisions of 
section 10 of the Evidence Act, and the sayings and doings of every 
ene of the persons who, there is reasonable. ground to believe, con- 
spired together ta commit the offence, in reference to their co;amon 
intention, after thetime when such intention was first entertained by 
any one of them, aré relevant facts as against each of the persons 
believed to be so conspiring, as well for the purpose of proving the 
existence of the conspixacy as fox the purpese of showing that any 
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such person was a party toit. The illustration to the section is that 
of the case of a conspiracy to wage war against the Queen, and ex- 
hibits the application of the provisions of the section in the preSent 
instance. : 

The oath-taking and the calling out of men are the most prominent 
circumstances in the case, but there is a considerable amount of evi- 
dence relating to other branches of the conspiracy. The conspiracy 
appears to have startedin Waso or Wagaung of the year before when 
Aung Bo came as anemissary from the Mintha or pretender and spoke 
of his intended arrival with a Chinese army to attack the Kulas. This 
Aung Bo was oneof the leading spirits at the ceremony of the oath- 
taking, and he would have been among the accused if he could have 
been apprehended. He and others went to China in Pyatho to visit 
the Mintha, and letters were brought back bearing seals by which 
several appointments were made to the post of myothugyz under the 
Mintha. One of the letters was read in the presence of Nga. Chein, 
4th accused, and others in which it was said that if Bo Chein wished 
toserve the prince he must visit him, and Bo Chein said he would 
and went off accordingly. 

% * co 

On the whole there appears to be sufficient in dependent corrobora- 
tion of such part of the evidence as is accomplice to establish the facts 
of the visits to the pretender and their connection with the general 
conspiracy for waging war. 

as i + * *% ri R 

For the reasons mentioned above much of the evidence must be 
viewed with caution, and some must no doubt be rejected altogether ; 
but after this has been done there remains a mass of evidence, 
accorplice and independent, which makes it as reasonably certain as 
such things can be that a long-formed and widespread conspiracy 
existed to wage war against ‘the Queen in the name of a pretender 
known as the Shwekyimyin Afzntha, and that men were actually called 
together for the purpose of carrying the common object into effect. 

It would have been simpler, perhaps, for the District Magistrate to 
have tal:en the case against all the accused under section 121A, 
Indian Penal Code, alone; but as the evidence goes to show the com- 
plicity of all the appellants under that section, the conviction of some 
of them under sections 122 and 123 is not incorrect. 

The connection of each individual appellant with the general con- 


-spiracy hasbeen more or less considered in the foregoing discussion 


of the evidence with reference to the case asa whole. It cannot be 
expécted of course that the accomplices should be confirmed in ever; 
detai!; all that is possible is that they’ should be corroborated in 
material particulars, and this corroboration their evidence has, I think, 
received. The gathering of men having been shown to be part of the 
conspiracy, those who called out the men must be ‘treated as con- 
spirators in the absence.of evidence that they were acting in ignorance. 
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Excepting the 4th, who denies it, and the 8th and 12th accused, who 
had not to do with this part of the matter, the calling out of the men 
is admitted by the appellants, though they explain it as patrolling. 

* * * * 


On these grounds I am of opinion that there is enough trustworthy 
independent evidence in corrcboration of the accomplice-evidence to 
prove the complicity of all the appellants in the conspiracy, and that 
the conviction of each of them may consequently be sustained. 


There may have been some reliance by the District Magistrate on 
evidence of doubtful character, and there may have been some irregu- 
larity such as in the omission to issue warrants of arrest and the leav- 
ing of the apprehension of accused to the police as in a cognizable 
case ; but on the whole the appellants have had a fair and satisfactory 
trial, and what was favourable to them has had its due share of con- 
sideration. As to the punishment inflicted, the sentences are moderate 
and ‘might well have been much more severe, but in view of the 
ignorance of the people and the character of the country where they 
dwell, there is no doubt some excuse for mildness. 


The appeals of all the accused-aprellants in the case are dismissed, 
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eas a Befove G. D. Burgess, Esq., C.Sile 
1894. RAGHUDATT SINGH »v, QUEEN-EMPRESS. 


Abetment—Penal Code, ss, 110 and 116—Duty of public servant to prevent com- 
mission of offence. 


The accused was convicted under sections 161 and 110, Indian ‘Penal Code, of 
abetting the taking by a public servant of an illegal gratification, and sentenced to 
rigorous imprisonment for nine months and a fine of Rs. 200 or further rigorous 
imprisonment for three months in default. 

_ The public servant allowed the gratification to be delivered, but not in order to 
its acceptance, but merely for the purpose of having complete evidence of the trans+ 
action, : 

Held—that as no offence was committed by the public servant! the section appli- 
cable was section 116 and not 1Z0. 

Held also—that the offence fell under the second part of section*116, the illegal 
gratification being offered to a Judge to induce him to show favour in the decision 
of a suit and it being the duty of the Judge to prevent the commission of the 
offence of corruption of justice, . - : 

THE facts of this case are stated in the following extract from the 


District Magistrate’s judgment :— 

“ Accused is a native of India, who at the time the facts that are in issue in this 
case occurred had a civil suit for Rs. §74-12-0 pending in the Court of Mr. Wooss 
ter, Subdivisional Officer, Katha. On the i? September the Subdivisional Offi- 
cer intimated in Court that judgment would be delivered next day. That daya 
native of India came to the Subdivisional Officer’s Burman cook and said he would 
give Rs. 100 and a dog to the Subdivisional Officer. He said he had a case on for 
Rs, 574- 

** When the Subdivisional Officer returned, the Burmaa told him what had oc- 
curred, The Subdivisional Officer,ordered him to take the bribe. Next day the 
same man returned and paid Rs, 80 and brought the dog, and again came back 
and paid Rs. 20 more. The Subdivisional Mfficer reported the matter to me before 
the bribe was given and also immediately after,and the money was deposited in 
Court. The dog ‘admittedly belongs to accused, and the Subdivisional Officer 
states thet he asked accused on a former occAsion to sell it. 

“ The defence is that accused never went to the Subdivisional Officer’s bungalow 
on any occasion ; that the case has been ge+ up by an enemy who personated ac- 
cused andstole his dog. There hasbeen much acrimonious litigation among the 
Indian population in Katha, and it 1s urged that the supposition put forward by 


the defence is a likely one.” 


The accused bas appealed in this case and his appeal has been dis- 
missed. He now practically tries to appeal again by applying in re- 
visicn, which there is no good ground for allowing him to do. I have, 
however, gone through the proceedings and find no cause for interfer- 
ence on the merits so far as the finding of fact is‘concerned, : 

The accused should have been convicted under sections 116 and 161, 
as pointed out by the Sessions Judge, and the alteration from section : 
110 to 116 should have been made in the Court of Session in the 
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appeal. The first illustration to section 116 pins a case precisely of the 
present kind. The correction should now be made. The point is not 
immaterial, because it makes a great difference in the sentence which 
canbe imposed. Here the Magistrate has imposed the maximum sene 
tence of imprisonment if the offence falls under the first part of sec- 
tion 116, and has added an illegal sentence of imprisonment in default 
of, payment of fine. If the District Magistrate and the Sessions Judge 
think that the offence falls under the secon¢ part of the section, they 


should state the reasons for that opinion. 

The District Magistrate has confiscated the dog and has ordered the 
money given, Rs. 100, to be credited to Government, which seems to 
come to the same thing. The grounds upon which this order was 
made should -be stated. 

Both the Sessions Judge and the District Magistrate have now re- 
ported their views of this case, which are as follows. The District 
Magistrate says :— ; ; 

“ With reference to the order of the Judicial Commissioner in Criminal Revision 
Case No. 6.of 1894 of his Court, I have the honour to state that if the case falls, 
under section 116, in my opinion the second part of that section is applicable. 
Though the Magistrate concerned had only second-class powers and_ therefore 
could not take judicial cognizance of an offence under section 161, Indian Penal 
Code, it was his duty as Subdivisional Magistrate to prevent the commission of 
such an offence. In the case in point, where he himself was concerned, this duty is 
combined with the restriction imposed by law prohibiting the acceptance of a 
bribe, but it would equaliy be his duty to prevent a bribe being accepted by any 
other public servant if he were cognizant of the offer, and failure on his part to 

“prevent such an offence would render him liable to be called to account. I would 
humbly submit, however, that the case falls under section 110. The offence was 
complete as far as the abettor was concerned. He offered the bribe and it was ac- 
cepted. The act of acceptance was complete, though it was done on the part of the 
person abetted with a different intention from that of the abettor. Section 110 
does, not require that the person abetted should commit an offence, but that he 
should perform the act-rbetted. If the act is done with an intention that cemoves 
criminal liability from the person abetted, the liability of the abettor is not affected. 
I yould submit that section 110 is a qualilyiny addition to section 116. Had the 
offer of the bribe been refused in the first instance, section 116 would have been 
applicable, . . 

“The difference between the two sections appears to me to be that section 126, 
applies to cases where the abettor hud still a chance of drawing back before the act 
was complete. In the case given in illustration (2) to section 116 the abettor might, 
on second thoughts, have retracted his offer before he actually gave the money 
The Rs. 109 and the dog were confiscated under section 5:17. The accused had 
voluntarily given up possession of them.” : 

The Segsions Judge remarks :—~ 

“J have no doubt that the case falls under the second paragraph of section 116, 


Indian Penal Code. “There are many public servants who are not bound more 
‘han other people to prevent the commission of the offence of receiving bribes, ; 


“{For‘instance, it would not bé the duty of an officer of the Pest Office Accounts 
-or Telegraph Departments to prevent the commission of that offence, and anyone 
‘who attempted to bribe such an officer would be punishable under the first and not 
under the second part of section 115. Butifa Magistrate in charge of asubdi- 


vision, whose work consists to a great extent in keeping order and administering’ 
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his charge, is not toconsider it part of hisduty to prevent the commission of offences 
of all kinds, J do not understand what can be considered to fall within the scope 
of his duty, It will be scarcely argued that a Subdivisional Magistrate, aware of 
the intention of a Thugyi or Township Officer in his subdivision to accept a bribe, 
would not be bound by his duty as a Subdivisional Magistrate to do his -best to 
prevent the commission of the offence. : 


“1 think it right to remark that the Judicial Commissioner in Lower Burma, in 
a case which so far as I know has not been published, except perhaps in the news- 
papers, has held the contrary view and has ruled that it is not the duty of a Dis- 
trict Magistrate or Deputy Commissioner to prevent the commission of the offence 
of the recaipt of bribes by a public servant.” 

‘In the first place, there is the question of the section of the Penal 
Code under which the abetment of which the accused ‘was undoubt- 
edly guilty properly falls. ; 

The District Magistrate contends in an ingenious argument that it 
js section 110, but after giving due consideration to this opinion I do 
not feel able to -assent to it. Section 116 specially provides for the 
case in‘which the offence abetted is not committed in consequence of 
the abetment, and gives the abettor the benefit of reduced punishment 
because of the failure of his attempt. Section 110 provides for the 
case where, in consequence of the abetment, the act abetted is done 
by the person atetted, though with a different intention or knowledge ° 
from that of the abettor, and the act done must be of a criminal char- 
acter, for it would be an offence if done with the intention or know- 
ledge of the abettor, if not otherwise. 

In the present instance the act abetted was not done by the person 
abetted, for although he ordered the money and the dog to be taken, 
he did not do so as an acczptance of an illegal gratification, but for the 
purpose of having evidence of the accused’s proceedings. 

The accused may have supposed for the moment that they were re- 
ceived, as he intended, as a bribe to show him favour in the disposal 
of the suit in which he was concerned, but this was no more the case 
than if they had been absolutely refused when they were first offerea, 
and the.mere circumstance that the accused was allowed to deliver 
them seems to make no difference in the character of the offence com- 
mitted. The accused might have conveyed a currency note to the 
Subdivisional Judge, by letter or otherwise, and the bare fact that the 
note came into the Judge’s hands would not affect the nature of his 
act in the matter. It would deperd upon the intention with which the 
note was received whether any offence was committed or not by any- 
one but the abettor himself. The mere act of receiving the note 
would not be the act abetted unless it was done .with the intention of 
receiving it as an illegal gratification. 

I-am therefore of opinion that the terms or section s10 do not pro- 
perly apply to the circumstances of this case. 

Next, there is the question whether the offence of abetment commit- 
ted by accused falls under the first or the second part of section 116.’ 

The Sessions Judge and the District Magistrate have referred to 
the duty of the person abetted as a Magistrate in charge of a subdivi- 
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sion, but it was not in his capacity asa Magistrate, but in that of a 
Civil Judge, that the illegal gratification was offered. There is * consi- 
derable difficulty in the application of the words ‘If the abettor or 
“the person abetted is a public servant whose duty it is to prevent the 
“commission of the offence’’ in a case like the present. 


In the case of the Queen-Empress v. Ramnath Surma Bitswas* the 
High Court of Calcutta observed in respect of the Civil Surgeon who 
was the person abetted: “ His duty as a public servant is to act in the 
“way of his profession, that is, the profession of a medical man. It is 
“not his duty to prevent the commission of the particular offence of 
“bribing any further than it is the duty of every good citizen to do 
“what he can to keep people about him honest, and to prevent the 
“commission of any offence whatever. Cases might be readily sup- 
“ posed to which this latter half of the section would directly apply. 
fe Por instance, it is the duty of a custom-house officer to prevent fraud 
“upon the revenue in the way of smuggling; and consequently abet- 
“ting him in the commission of such a fraud would be abetting the 
‘commission of an offence by a public servant whose duty it is to 
“ prevent the commission of such offence.” 

Is it similarly the duty of a Judge to prevent the corruption of jus- 
tice? I think the answer must be that itis, and that it was the duty 
of the Subdivisional Judge to prevent the commission of the offence 
of accepting a gratification other than legal remuneration as a motive 
-for showing favour in the exercise of his official functions which the 
accused endeavoured.to make him commit. 

On these grounds I consider the conviction can be sustained under 
the latter part of section 116, and that, consequently, the sentence of 
three months’ rigorous imprisonment in default of payment of the fine 
of Rs. 200, in addition to the substantive sentence of rigorous impri- 
sonment fot nine months, is legal. : 

“s to the order for the disposal of the property, although the prin- 
cipal,offence was not commifted; the offence of abetment was commit- 
ted, and the money and dog were, no doubt, used for the commission 
of that offence, so that the District Magistrate «vas empo:vered by 
aia 517 of the Code of Criminal Procedure to pass the order he 

id, ‘ 

The,accused has been severely ptinished, but severe punishmen 

was called for, and it does not seem necessary to interfere. 


The application for revision is dismissed. 


* 21 W.R.,9 Cre R, 
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Criminal ape Before G. D. Burgess, Esq., ¢.s.t. 
Be; rel QUEEN-EMPRESS »v. MA KA. 
— Abetment of public servant in accepting or obtaining an illegal gratification, 


_ The accused gave a sum of Rs. 30 toa Myodk, a Magistrate before whom her 
‘husband was charged with an offence, as a motive for letting him off. The Magis- 
‘trate by whom accused was tried acquitted her on the ground that a relative and 
hanger-on of the Myoék had asked her for a bribe on the Myodk’s behalf, and also 
expressed the opinion that if the accused had reasonable grounds for believing 

_ that the man who asked for the bribe was acting on behalf of and at the request ” 
of the Myoék, the proof of a demand on his part was sufficient. z 


_ Acquittal reversed on the’facts, the defence evidence of the request for a bribe 
being untrustworthy and palpably false in the principal particulars, 


Held—that the acquittal was also bad in law. 


_ To admit solicitation of a bribe by a third person withcut the psivity or conni- 
‘vance of the public servant concerned as an excuse for giving a bribe to sifch 
public servant is an absolute absurdity. 

Even if a public servant is corrupt and solicits a bribe directly or indirectly, the 
giving him a bribe is none the less an abetment of his offence. 

The use of the word “agree” in section 214 and of the words “‘obtains or 
‘agrees t0 accept or attempts to obtain” in section 161, shows that solicitation by 

_2-public servant or other person was contemplated in framing the provisions of the 

Penal ‘Code on the subject, and there is nothing in the Code to except from the 
definition of abetment the species of abetment invclyed in compliance with the 
corrupt wishes of the principal offender. 


The Myoék'when examined asa witness having denied other alleged acts of 
‘bribery, evidence to contradict him was inadmissible under section 153 of the Evi- 
dence Act, even if the matter was relevant, which, on the above finding of law, it 
was not. 

References.—11 Bom. H.C., 90; U. B.R., 1892—96, I, p. 154. 

Tuis is an appeal by the Local Government against the acquittal of 
‘accused under section 214, Indian Penal ‘Code, 

‘The appeal is on points both of fact and of law. 


_ The views which the acquitting Magistrate took of the case ate put 
in a Jucid manner in his judgment as follows :-— 


“The accused is the wife of an ex-Sergeznt of Policé, Maung Po Si, who has 
been sentenced to six months’ imprisonment for wrongful confinement. That case 
was originally instituted in the court of the Junior Assistant Magistrate, but he 
found that the offence of ie was disclosed, and the case was transferred to this 
court, and, finally, Maung Po Si was committed to the Court of Session, where he 
was convicted. The accused Ma Ka is charged under section 214, Indian’Penal 
Code, with having given Ks. 30 tothe Junior Assistant Magistrate in consideration 
of his screening her husband Maung Po Siin the case against him then pending. 
It is proved that onthe 10th August the accusecl wentlo the Junior Assistant 
Magistrate’s house and placed on his table at which he was wriling Rs. 30. The 
Junior Assistant Magistrate asked her what it was for and she asked him to let 
her husband off. The Junior Assistant Magistrate did not say that he weuld Ict 
her husband off nor did he say that he would not. He did aot return the money 
to her nor say that he intended to prosecute her. He simply changed the subject 
and asked ‘her if Maung Po Si was her first husband for the sake of making 
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‘conversation. She then went away. The Junior Assistant Magistrate certainly 
never gave her to understand that her bribe was refused, An ayatlegyi and va- 
‘rious other persons, including one Maung Kan Tha, were present when the money 
‘was given. After the accused had left, the Junior Assistant Magistrate told the ayat- 
higy: that he was going to prosecute her. ‘The next day he reported the matter to 
‘the Deputy Commissioner and then instituted the present case. The defence is 
that a bribe of Rs. 200 was demanded by Kan Thaon behalf of the Junior Assist- 
ant Magistrate and that this Rs. 30 was given by the accused under the influence 
‘of fear, as she thought that unless the bribe was given her husband would be con- 
victed. Ina note under section 161 of the Indian Penal Code Mr. Cranenburgh 
‘says: ‘It is not generally known that, where a person gives a bribe toa public 
‘servant at the laiter’s request, the giver commits no offence.’ The note goes on to 
‘quote remarks of the Law Commissioners on the subject. The Law Commission- 
‘ers say: ‘ But the person who complies with a demand, however signified, on the 
“part of a public servant, cannot be considered as guilty of instigating that public 
{sérvyant to receive a bribe, We do not consider such a person to be liable to any 
‘punishment,’ 
-“ The Government Prosecutor argues that these remarks do not apply to section 
214, Indian Penal Code, as that section provides for the punishment of offences 
against public justice, whereas section 161 refers to public servants, and that, 
moreover, the remarks of the Law Commissioners only refer to instigating the 
‘offence of receiving a bribe, whereas section 214, Indian Penal Code, says: ‘ Who- 
*éver gives “** ™* any gratification, &c,’ and that therefore it is the giving and 
‘not the instigating that is made punishable under section 214, Indian Penal Code. 
‘Vdo not think this argument will stand, when the person to whom the gratification 
is given is a public servant, as inthis case. ‘—The Law Commissioners give as their 
*reason for not providing for the punishment ofa person who gives a bribe to'a 
“public servant because the bribe was demanded the fact that in this country bribes 
are frequently given through fear, caused by the power of the public servants, atid 
liken the giving a bribe to a Magistrate to the giving up a purse to a robber. 
‘They select out of all the kinds of public servants referred to in section 161, Indian 
Penal Code, a Magistrate, presumably because Magistrates have power to punish 
‘criminally and therefore can induce more fear than other public servants. Now 
the fear of not getting a guilty person punished cannot be compared with the fear 
‘of an accused person or ofa nearrelation of an accused person that, the accused 
“will be punished, and therefere if a person who gives a bribe to a Judge in order 
that he may win a civil suit oaght not to be punished if the bribe was demanded; a 
fortiori: an accused person cr his wife ought not to be punished for giving a bribe 
fe a Magistrate in order to get the accuséd person off if the bribe was demanded 
‘by the Magistrate. Ithinl€ that the remarks of the Law Commissioners apply 
equally well to section 214, Indian Penal Code, when the person to whom the. bribe 
is given is a Magistrate, and therefore if in this case if be proved that the Magis- 
trate demanded a bribe, the accused is entitled to an acquittal, . 
4 


* The defence bring certain witnesses who state that Maung Kan Tha came to 
‘Mang Fo Si’s house and there demanded a bribe of Rs. 200 from the accused, 
stating that he was acting on behalf of the Magistrate and that he told the accused 
to gu i the Magistrate’s house. 


“Maung Kart Tha is a cousin of the Junior Assistant Magistrate, he lives in his 
house, and does general work to help the servants, including cooking. He states 
that he gets Rs. 10 to Rs. #2 a month from the Junior Assistant Magistrate. “The 
Junior Assistant Magi:trate says that he does not pay Kan Tha. Maung Kan 
Tha accompanies the Junior Assistant, Magistrate to court every day and can give 
absolutely no reason for doing so, except. that he sometimes writes summonses, 
Why he does this and not the clerks is not clear, Weis not a volunteer clerk. He 
was present when the bribe was given, but was not called as a witness. He went 
to Thayetmyo suddenly on receiving a telegra.ato the effect that his mother was 
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MN], He there became ill himself and could not come to Mandalay to give his evi- 
dence for a considerable time. Now, though there are discrepancies in the evidence 
produced by the defence, and it must be remembered that they gave their evidence 
several months after the occurrence, I do not think that they are of such moment 
as to justify my disregarding it.” The facts ascertained about Maung Kan Tha, 
together with the demeanour of the Junior Assistant Magistrate in the witness-box 
and the extraordinary behaviour of the Junior Assistant Magistrate when the 
bribe was given in not enly not telling the accused that he refused the bribe and 
that he intended to prosecute her, but in actually carrying ona friendly conver- 
sation with her after the bribe was given—and this behaviour has been totally un- 
explained—are in my opinion a strong corroboration of the evidence produced by 
the defence and make it very highly probable that Maung Kan Tha did demand 
the Rs, 200. It is argued by the Government Advocate that, if the proof of a de- 
mand on the part of the Magistrate is sufficient to entitle the accused to an ac- 
quittal, the proof of a demand on the part of another person is not sufficient. But 
I think that if the accused had reasonable grounds for believing that Maung Kan 
Tha was acting on behalf and at the request of the Junior Assistant Magistrate, 
the proof of a demand on the part of Maung Kan Tha is sufficient. Moreover, 
the fact that Maung Kan Tha told her to go to the Junior Assistant Magistrate’s 
house and give'the bribe there goes to show that in fact Maung Kan Tha was 
acting on behalf of the Junicr Assistant Magistrate, though not necessarily at his 
request. 

“The last argument for the prosecution is that, ifthe Junior Assistant Magis- 
trate did ask for the bribe, he would not have prosecuted the accused. I think that 
this has been sufficiently explained by the, defence, it being proved that at the 
time the bribe was given there was a complaint pending against the Junior Assist« 
ant Magistrate and that there were paragraphs in the local paper about the work-« 
ing of his court. Moreover, I think that one very natural explanation is that an 
ayatlugyi was present when the bribe was given and the Junior Assistant Magis- 
trate would naturally not wish to put himself in the power of the ayatlugyt, 

“1 am of opinion that there was a demand on the part of Maung Kan Tha on 
behalf of the Junior Assistant Magistrate’and that therefore the accused is entitled 
to an acquittal. Thé defence-produced certain witnesses and offered more in order 
to show that the’Junior Assistant Magistrate had of other occasions demanded 
bribes. I was first of opinion that the evidence was releyant under section 11 of 
the Indian Evidence Act, but after hearing arguments on the point from the Ad- 
vocates on both sides, and after reading the cases referred to by them. and tha 
rulings on them, I was of opinion that the evidence was irrelevant and 1 have not 
taken the evidence on this point into consideration, although I recorded part of it. 

“ Finding—The Court finds that Ma Ka, datghter of Maung Than Gyaurg 
of Mandalay, is not guilty of the offence specified in the charge, and the Court 
directs that the said Ma Ka be acquitted.” . 


First as to the facts. 

The accused in her examination defied giving any money, but 
when she was charged she acknowledged that she had given Rs. 30 
and the evidence on the point is, besides, conclusive. ? ; 

As to the alleged demand, the Magistrate would have done better 
to have discussed the .discrepancies in the evidence in detail and ex- 
plained how they were to be reconciled than to have passed them 
over lightly with a general remark. No doubf there was the difficulty 
of finding anything of importance in the evidence that was not con- 
tradictory, but the Magistrate ought to have faced it when he made 
up his mind to_ accept the testimony of the witnesses, 
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In the first place, it is represented that there were two visits from 
Maung Kan Tha and two visitsto the Myodk, thatis, the Magistrate to 
whom the money was given, and these proceedings seem to have been 
a useless and improbable repetition of what could have been effected 
on a single occasion. 

The accused says Kan Tha told her the Myodk had sent for her, 
and yet when she got to his house she was sent away on the excuse 
that there was going to be music. How is a story of that kind to be 
believed ? 

Then, again, the accused says that when Kan Tha came the second 
time and said the amount to be paid to the Myodk was Rs. 200 and 
she demurred, he asked her once more to come to the Myodk if she 
thought the amount tod large. What credence can be given to such 
an account of inconclusive negotiations and idle goings to and fro 
which would only be apt to excite suspicion ? 

There is the further glaring improbability of the sum of Rs. 30 being 
offered to meet the demand for Rs. 200. ; 

But the inherent inconsistencies of the story are trifling compared 
with the contradictions between the several statements of the 
witnesses and accfsed herself. : 

The witness Mé Nyo makes out that Kan Tha demanded the money 
on the first occasion and does not mention any second visit; she. says 
he asked for Rs. 300 and reduced it to Rs. 200. She states the witness 
Nga Lan heard the demand for money, whereas Nga Lan himself 
states that all he heard Kan Tha say was: “If you agree to what 
I said, come with me home,” and he did not’ hear Kan Tha ask the 
accused for money. He then states, ‘Ma Ka (accused) left the house 
“ about five minutes after Maung Kan Tha. Mé Nyo left the house 
“almost immediately after the accused.” But Mé Nyo says, “when 
I left, Maung Lan was still sitting down in the house talking to Ma Ka.” 
Further, Nga Lan describes himself as sitting in the house for an hour- 
and-a-half, although Kan Tha :eft about five minutes after his arrival 
and Ma Ka five minutes after him. 

Next we come to the account of the visits to the Myodék’s house, to 
which accused was accompanied by Mé Nyo and Me Nyo’s daughter 
Mé Tin. The mother says that, the first day, the accused went to the 
Myoék’s house, although she had:no money. The daughter says 
accused took Rs. 30 with her on both occasions. The mother says that 
she could*not’ see the Myodk’s house next day from the place where 
she and her daughter were sitting at the pagoda while Ma Ka went to 
the house alone. .The daughter says that she remained alone, while 
her mother and accused went off towards the Myodk’s house. 

Both mother and daughter declare that on the second occasion 
accused brought the Rs. 30 back with her, saying the Myodk wou'd 

‘ not take less than Rs, 200 and she must go again next day, although 
accused herself has admitted giving the money and it has been 
proved that she did. The Magistrate has omitted to mention the 
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: _ circumstance that Mé@ Nyo and Ma Tin are the wife and daughter of 
QuEBN. Eo ES a man who was eis aia with Ma Ka’s husband in the ease case, 
MA Ka, He has also omitted to mention that Nga Lan appears to be a friend of. 
accused’s husband. Nga Lansayshe often went to Court with accused 
about another case against her husband under section 40g, Indian. 
Penal Code. He was a witness for the defence in that case, and had- 
received a summons to appear in Court, and it was five or six days 
before he had to do so that he went to the accused’s house to ask her.. 
husband about the summons when he met Kan Tha, Asa test of the 
man’s credibility I called, with the consent of the accused’s counsel, 
for the proceedings in the case referred to. The subpcena to Nga Lan 
is on the file. It is dated the r9th September and requires his attend- 
ance on the 26th of that month. But the money was given to the 
Myodk by accused on the 1oth of August. It is all very well to talk 
of the inaccuracies of Burman witnesses, but when the question is 
whether they are speaking the truth or not and when they can hardly. 
open their mouths without dropping an inaccuracy, such as I have been 
obliged to set out at length above, a Magistrate is bound to do some- | 
thing more towards showing cause for the faith that is in him than to 
say that the evidence was given several months after the occurrence,: 
and that he does not think the discrepancies in it aré of such moment. 
as to justify his disregarding it. The evidence here was so worthless 
on the face of it that 1t behoved the Magistrate to give cogent reasons 
for allowing it any credit whatever. The Magistrate has been intlu- 
enced in coming to a*conclusion by the relations of Kan Tha to the 
Myosk, by the demeanour of the Myodk as prosecutor in the witness- 
box, and by his behaviour when the bribe was offered, There was also 
the circumstance of his permitting Kan Tha to go away when the case 
came on jor trial. But all these things, whatever suspicion they might 
create, fell very far short of showing that the Myod« demanded. the 
bribe. At the most they would-merely tend to indicate a possible 
accessibility to corruption, and the Magistrate does not go the length 
of holding that the mere readiness of a public servant to take bribes, is 
an excuse for offering them to him. J ’ 
“The question was not whether the Myo6k acted with entire discre- 
tion and comported himself with perfect good taste when the money was 
tendered, but whether he had asked for the money. He certainly did 
not accept it as a bribe, and he took action accordingly, and it is of no 
consequence whether his way of doing the thing came up to‘the 
standard of conduct of an English officer or not. Fass 
There are other points which the Magistrate has overlooked. Kan 
Tha’s position in relation to the Myodk has been ascertained by 
evidence at this trial, but there is no evidence that accused knew it nor. 
does she say herself that she did. Neither does accused say that she - 
took any steps towards finding out what Kan Tha’s position was or 
what authority he had. Kan Tha’s own word was accepted as enough. 
If she had taken the monev with her on the first occasion of alleged 
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visit to the Myo6k’s house, when Kan Tha is said to'’have made an 
excuse for not letting her into the house, Kan Tha might equally 
easily have induced her to hand over the money to him; indeed, it is 
a difficult thing about the defence to comprehend why, if Kan Tha were 
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trusted by the Myodk as a go-between, he should not have been also 


trusted and employed to obtain the money without incurring the danger 
of bringing the accused to the Myodk’s house. It is obvious that 
the servant of any public officer might act as Kan Tha is represented 
as acting and might obtain money for himself. Ifthis had been a civil 
case the assumed agency of Kan Tha would have had to be established 
by reasonable proof, and could not have been inferred on pure surmise. 
as has been done here. 

The accused said in her examination: “ The Myodk asked if Maung 
“ Kan Tha had been to my house, and asked me if I could give the 
‘Rs, 200 mentioned by Maung Kan Tha. I said I would give it the 
“next day, being afraid of the Myodk as he was a Magistrate * ~ * 
“ } did not give it him,” ze., the Rs. 30. But this tale is shown to be 
untrue not only by the witnesses forthe prosecution who were present 
at the giving of the money, but by the accused herself in subsequently 
admitting that she gave the Rs. 30. [tis manifest that the Magistrate 
has taken for granted things which required to be distinctly proved, 
and that he has accepted evidence which in the most important parti- 
culars was palpably false. He has apparently permitted himself to be 
hoodwinked by the ingenuity of the defence, and this experience will 
no doubt be useful to him hereafter in gudrding him against yielding 
to similar credulity. 

If the defence is a good one at dil, it is one very easily set up and 
likely-to be always resorted to, and strict, and even nothing iess than 
conclusive, proof,of the requisite facts must be insisted on. 


” As there is no credible evidence of a demand, not only on account 
,of the Myodk, but of any person at all, the defence here falls to pieces, 
and the acquittal was conseqsently wrong on the facts. 


The question of law has, however, been argued as well, and it is 
desirable that it also should be considered and disposed of. Tke 
report of the Law Commissioners upon an extract from which the 
Magistrate relies is unfortunately not procurable here, but the following 
is the full quotation as it appeats in Cranenburgh’s Criminal Court 
M&’nual :— 


cr . 

“Tt is not generally known that, where a person gives a bribe to a public servant 
at the latter’s request, the giver commits no offence. The authors of the Code 
make the following important remarks on the subject: One importart question 
still remains to be considered, We are of opinion that we have previded sufficient 
punishment forthe public servant who receives a bribe. But it may Le doubted 
whether we have provided sufficient punishment for the person who offers it. The 
person who, without any demand expressed or implied, on the part of a public 
servant, volunteers an. offer of a bribe, and induces that public servant to accept it, 
will be punishable under the general rule contained in clause $8 as an instigator. 
But the person who complies with a demand, hewever signified, on the part of a 
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public servant, cannot be considered as guilty of instigating that public servant to 
receive a vribe, We do not consider such a person to be liable te any punish- 
ment, and as this omission may possibly appear censurable to many persons we are 
desirous to explain our reasons. In all states of society the receiving of a bribe is 
a bad action and’ may properly be made punishable. But whether the giving 
of a bribe ought or ought not to be punished is a question which does not admit 

of a short and general answer. There are countries in which the giver of a bribe 
ought to be mere severely punished than the receiver. ‘There are countries, on the 
other hand, in which the giving of a bribe may be what it is not desirable to visit 
with any punishment. In a country situated like England, the giver of a bribe is 
generally far more deserving of punishment than the receiver. The giver is gen- 
erally the tempter; the receiver is the tempted. The giver is generally rich, 
powerful, well educated; the receiver needy and ignorant. The giver is under 
no apprehension of suffering any injury if he refuses to give. It is_not by fear, 

but by ambition, that he is generally induced to part with his money. Such a person 

is a proper subject of punishment But there are countries where the case is widely 

different—where men give bribes to Magistrates from exactly the same feeling 

which leads them to give their purses to robbers or to pay ransom to pirates— 

where men give bribes because no man can, without a bribe, obtain common jus- 

tice, In such countries we think that the giving of bribes is not a proper subject 

of punishment. It would be as absurd, in such a state of society, to reproach the 

giver of a bribe with corrupting the virtue of public servants, as it would be to say 

that the traveller who delivers his money when a pistol is held to his breast cor-* 
rupts the virtue of the highwayman. We would by no means be understood to 

say that India, under the British Government, is in a state answering to this 

last description, Still, we fear, it is undeniable that corruption does prevail to a 

great extent among the lower class of public functionaries ; that the power which 

those functionaries possess renders them formidable to the body of the people; 

that in the great majority of cases the receiver of the bribe is really the tempter, 

and that the giver of the bribe is really acting in self-defence. Under these cir- 

cumstances we are strongly of opinion that it would be unjust and cruel to punish 

the giving of a bribe in any case in which it could not be proved that the giver 
had really by his instigations corrupted tl.e virtue of a public servant, who, unless 

temptation had been put in his way, would have acted uprightly,” , 


The ahove quotation comes in a note under section 161, Indian 
Penal Code, but there might have been a charge against accused under 


sections 161 and 116, and the case has practically been tried as if, 
there had been one. 


It is venturesome to discuss the above extract without having be- 
fore one the full report of the Law Commissioners and the recerd of 
the transactions of the Legislature thereupon,* but the extract on 
the face of it lends itself to the criticisms that to begin with it is pro- 
posed to provide some punishment for all offerers of bribes, though it 
may not be deemed to be sufficient punishment. But Mr, Whitley 
Stokes, who was Law Member of the Council of the Governor-General 
of India’ for some time, may be presumed to have some acquaintance 
with the course of legislation, and he says in the introduction to his 
Anglo-Indian Codes, page 29 :— i 
. “The yiving of a bribe ta a public servant is punishable as an abetment under 
the Code, section 116. The comparative leniency of the punishment provided for 


this offence is due to the fact that in India the receiver of the bribe is almost always 
the tempter and. that the giver of the bribe is really acting in self-defence.” 


* [64 L.R., 22 1A. 1071] 
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The former Legal: Member of Council, therefore, takes a different 
view of the law in cases of temptation from what the Magistrate does. 
But the Magistrate has apparently overlooked the consideration that 
the report of the Law Commissioners merely shows what in their 
opinion the law ought to be and not what the law actually is. From 
the remarks of Mr. Whitley Stokes it would seem that the recommend- 
ations of the Law Commissioners on the point under discussion were 
not followed by the Legislature. Even if they were, however, the 
question would still be what the law as enacted is, and this question 
can be answered only by a reference to the law itself as it stands in 
the Penal Code. 

The Magistrate has not indicated any provision in the Penal Code 
supporting’ his view of the law, and, so far as I am aware, there is 
nothing in Chapter V on abetment, or elsewhere in the Code, which 
would bear out his contention. On the contrary, although the first 
illustration to section 109g and the first illustration to section 116 
explain that it is an offence to offer a bribe to a public servant whether 
he accepés it or not, they are both silent as to its making any difference 
whether the public servant’s conduct has given any encouragement 
or not. Whether a demand for money had been made or not, the 
actual giving of the money to the public servant would be an insti- 
gation to him to take it. 

Explanation 4 to section 108 makes even the abetment of anabetment 
an offence, and if the public servant abetted the offer of the money, 
the offerer would intentionally aid the offence by giving the money. 
Furthermore, section 161 makes it an offence for a public servant not 
only to accept an illegal gratification, but also to obtain it or attempt 
to obtain it, so that the law manifestly contemplates the demand for a 
bribe, and nevertheless makes no exception on that account in’ the 
provisions relating to abetment. 

So settion 214 makes it an offence not only to give a gratification, 
«but also to agree to give it in consideration of the donee screening 
any person from legal punishment for any offence, and the use of the 
word “agree” involves the idea of something of the nature of a 
demand. . 

The only circumstances under which it seems conceivable that the 
demand by a public servant for a bribe would bea good defence would 
be such as would render compliance with the demand extortion 
unérer section 383, for then the money or other gratification would be 
given underthe influence of fear, and criminal intent on the part of the 
giver would be negatived and there were no such circumstances here. 

\ hold, therefore, that even if the Magistrate was right in fact in 


saying: “Jam of-opinion that there was a demand on the part of. 


. Maung Kan Tha on behalf of the Junior Assistant Magistrate and 
“that therefore the accused is entitled to an acquittal,” he was wrong 
in law and that on that ground also the acquittal should not b 
allowed to stand. 5 
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The Magistrate has gone jurther and has said: “ But 1 think that 
“if the accused had reasonable grounds for believing that Maung Kan 
«Tha was acting on behalf and at the request of the Junior Assistant 
“ Magistrate, the proof of a demand on the part of Maung Kan Tha is 
“sufficient.” But here again he has adduced no provision of law as his 
authority. He might before committing himself to such an opinion 
have referred to section 79 of the Penal Code: “Nothing is an 
‘offence which is done by any persen who is justified by law, or who 
“by reason of a mistake of fact and not by reason of a mistake of law, 
“in good faith believes himself to be justified by law in doing it,” 
which is apparently the only exception. in the Code relevant to the 
Magistrate’s arguments, and have explained in what respects he con- 
sidered it applicable. The view of the Magistrate amounts to this, 
that it is no offence for a person to offer or give money toa public 
servant to induce him to commit a breach of duty or otherwise to do 
wrong if money is asked for, or if the person is led to believe that 
the public servant is corrupt, even although such public servant is of 
perfect integrity and absolutely innocent of all knowledge of the 
request made. The proposition has only to be stated in plain iern:s to 
make manifest its profound absurdity, not merely as a matter of law, 
but as a matter of the most ordinary common sense, 


The Magistrate has excluded certain evidence about’ the Myodk 
being in the habit of taking and asking for bribes, and in order that 
the case might be complete | have heard the arguments concerning 
the correctness or incortectness of the coursé followed. As the 
decision of the case has gone the point is not of practical importance. 


I-hold that no one is at liberly to bribe a public servant whether he ‘ 


is ‘corrupt or not, But I may say, as the matter has come up, that 
i see no ground upon which the admission of the evidence could 
be justified, The evidence did not go to show that the alleged 
malpractices were in the knowledge of the accused, and that wag 
the nearest approach that could have been made to supporting their 
relevancy. The facts proposed to be proved would not make the 
existence or non-existence of any fact in.issue or relevant fact highly 
probable or improbablé under section 11 of the Evidence Act. If the 
Myodk were under trial for one case.of bribery, evidence of the 
other cases would not be admissible, except, may be, to show guilty 
intention or knowledge.* . ts 

Neither was the existence of any state of mind relevant, which the 
facts would be relevant to prove under section 14. Section 153 would 
probably exclude the evidence as intended to rebut answers to ques- 
tions to credit. The Myodk denied the trutk of such matters as he was 
asked avout. It was contended .that the questions tended to impeach 
lis impartiality, but no warrant could be shown for attaching such a 
meaning to that word as would make it fit the circumstances, 





* x1 Bom, H.C., 90, 
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The first illustration to section 153 seems to meet the present case. 
There it is laid down that contradictory evidence is inadmissible when 
a witness whose claim is resisted on the ground of fraud is asked 
whether in a former transaction he bad not made a fraudulent claim 
and denies it, It would be most unfair to a witness to allow to be 
brought against him indirectly a mass of charges which he has no 
means of answering except he is put on his trial for them. | If there 
are substantial grounds for the charges in question, the proper course 
is to prosecute the Myoék on them and to prosecute him for perjury 
if he has falsely denied any of them in the course of his evidence. If, 
however, all the proposed evidence could have been and had been 
admitted, it would make a very faint impression, if any, in connection 
with the issues in this case. 


_ The language of section 214, Indian Penal Code, is, perhaps, wide 
enough to cover the accused’s offence, but it may be questioned 
whether it is the most appropriate section under which to lay the charge. 
If it was the accused’s purpose to cause him to be screened from legal 
‘punishment, it was still necessary’ to prove that her husband had com- 
mitted an offence or that an offence had been committed. Jt seems 
that accused’s husband was convicted of some offence or other, but 
that is not necessarily evidence against her. 


It appears safest to take the case as coming under sections 161 and 
116, Indian Penal Code, and this can be done not only without preju- 
dice to accused, but with advantage to her, as the latter offence is less 
’ serious as measured by extent of punishment than one under section 
214. Itiscleatly proved that accused abetted a public servant in 
- accepting or obtaining a gratificatidh in the shape of a sum of Rs. 30 

other than legal remuneration as a motive for showing favour to her 
husband in the exercise of his official functions. The offence falls 
under the second part of section 116 as the public servant was a 
Magistrate whose duty it was to prevent the commission of such 
offence”* The offence is one that requires to be repressed with sub- 
stahtial punishment. All6wance may be made for the circumstances 
that, the accused is a woman and was probably acting under the influ- 
‘ence of her husband. 


The'order of acquittal is reversed, and the accused Ma Ka is found - 


guilty under sections 161 and 116, Indian Penal Code, and is sen- 
tenced to undergo six months’ rigorous imprisonment. 


ac ig poset ns a ere esr retry OTUs nsamnesnoeninuemer tis eto wewiseih 


® See page 154. 
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Before F. S. Copleston, Esq. 
QUEEN-EMPRESS », NGA PE alias G. H. ROGERS. 
Personating a public servant. 


Section 170, Indian Penal Code, does not make the act of pretending to hold a 
particular office as a public servant punishable, unless the person in such assumed 
character does, or attempts to do, any act wuder colour of such office. 


THE accused went to a village, represented himself to be a Govern- 
ment vaccinator, and demanded to be fed by the villagers. He accord- 
ingly was fed by the villagers for two days, The charge was drawn 
up in the following terms, namely, that the accused, Nga Pe, “‘ falsely 
‘‘personated yourself to be a vaccinator, and in such assumed char- 
“acter demanded food from the villagers and thereby committed an 
‘offence punishable under section 170 of the Indian Penal Code.” 


He was found guilty and sentenced to suffer six montlts’ rigorous 
imprisonment. It appears that he did not appeal. The case came 
before this Court on revision, and fhe Subdivisional Magistrate who 
tried the case was asked {0 explain how a demand for food was an act 
done under colour of the office of vaccinator, The Magistrate merely 
says that the accused obtained food by the deception practised, and 
that therefore it would seem that an offence under section 170, Indian 
Penal Code, was committed. 


Section 170, Indian Penal Code, does not make the act of pretend- 
ing to hold a particular office as a public servant punishable, unless 
the persou in such assumed character does, or attempts to do, any act 
under cvlour of such office. 

In this case the act of asking for food was not stated te be done 
under colour of such office. It Was, so far as the proceedings or the 
subsequent exjlanation of the Subdivisional Magistrate, no part of the 
duty or office of a vaccinator to be fed by ‘the villagers, and it seems 
clear that the act of demanding food cannot be said to have been done 
under colour of the dffice. The conviction under section 170 there- 


fore was wrong. 


Possibly Nga Pe committed the offence of cheating. He ‘has already 
suffered two and a half months’ rigorous imprisonment, and_I ¢hink, 
under the circumstances of the case, it is unnecessary to oader a re- 
trial. The conviction and sentence passed-on Nga Pe alias G. H. 
Rogers are set aside, and he will be released so far as this case is con 
cerned. 
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Before G. D. Burgess, Esq., C1. Criminal Revision 
NGA EIK MAUNG ». QUEEN-EMPRESS. Sagi #f 


For the purpose of section 45 of the Code of Criminal Procedure as modified in — 
Upper Burma by section 4 of the Village Regulation a village headman must be a 
headman appointed under the Regulation, and a subordinate ywagaung under the 
duly appointed village headman is not liable for failing to give information under 
section 176, Indian Penal Code, though he may be liable under section 8 of the 
Village Regulation. ~ : 

THE proceedings are not so correct according to the provisions 
of Chapter XX, Code of Criminal Procedure, nor so clear as they 
might be, but it seems that two men said to be dacoits came to the 
accused’s yillage and that, though he was told of it, he gave no in- 
formation to the authorities, and that the District Magistrate thought 
he was bound to give information as gaung of the village. Apparently 
the District Magistrate thought* the obligation of giving information 
fas imposed on accused-applicant by section 45 of the Code of Crimi- 
nal Procedure as it appears in section 4 of the Upper Burma Village 
Regulation. But that section distinctly imposes the obligation on a 
headman appointed under the Regulation and on no one else, and the 
present case has been tried under the Penal Cocle and not under sec- 
tion 8 of the Village Regulation. From the proceedings it is under- 
stood that accused is not a headman appointed under the Regulation. 
The District Magistrate has been asked for report, but the report has 
not yet been received. As the correctness of the conviction seems 
so doubtful, howeyer, it is advisable that accused should be released 
on security pending final orders. The amount of security can be fixed 
by the District Magistrate, who can report fully on the case heveafter. 

The further hearing of the case will be taken on the 11th January. 

“Read District Magistrate’s report. As the District Magistrate 
points out, the case was originally sent up by the police, and as this 
was done under section 212, Indian Penal Code, the case was a war- 
rant one and should have been so tried throughuut, the usaal formal 
charge being drawn against aceused, and should have not been con- 
verted into a summons case at the end. 

The, conviction, it appears, was had in reliance solely on the defini- 
tion of ywagayng in the rules under the Village Regulation. In his 
judgment the District Magistrate said: “ The ywagaung as defined 
‘fin the rules under the Village Regulation is defined as the agent of 
“the ywathugyt, and as such he is invested with the same responsibili- 
“ties.” The rule referred fo is apparently Rule IX of those published 
in Revenue Department Notification No. 170, dated the 6th October 
18g90.* It says: “If a ywathugye holds charge of more than one 





* [General Department Notification No. 203, dated the 17th September 1891, 
‘Upper Burma Village Manual, page t5.] 
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village, le may appoint for each village a person to be his agent. The 
person so appointed shall be designated ywagaung.’' But this does not 
constitute the gaung a village headman. As pointed out in the succeed- 
ing Rule XI: “The ywageung cannot be invested with the powers of 
“a headinan under the Regulation. He is bound under section 8 (i) to 
“assist the headman in the execution of his public duties.” As 1 have 
previously observed, section 45 of the Code of Criminal Procedure as 
it stands in Upper Burma by virtue of section 4 of the Village Regula- 
tion, 1887,* applies only to a headman appointed under the Regulation, 
and as the accused-applicant was not such a headman, his conviction 
under section 176, Indian Penal Code, must be set aside with the sen- 
tence. : 


* [See note on page to.] 
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Criminal Revision 


Before G. D. Burgess, Esq. C81. No 198 oF 
QUBEN-EMPRESS v. NGA SHWE YIN axp NGA PO THIN. 1893. 


Omission to furnish information to a public servant respecting the commission 
of an offence. . 


THE two accused in this case have been convicted and fined under 
section 176, Indian Penal Code, for intentionally omitting to furnish 
information which they were legally bound to furnish to a public ser- 
vant respecting the commission of an offence. 


They were eye-witnesses of the theft of some paddy-sheaves from 
a field at night. They told the owner of the paddy next day, but 
made no report fo the authorities, through fear, they said, because the 
thugyi was in league with the thieves. 

The Magistrate thought they were bound to give information under 
section 45 of the Code of Criminal Procedure, 


He has overlooked the fact that section 4 of the Upper Burma Vile 
lage Regulation has substituted a special section for section 45,* but 
neither the original nor the substituted section applies to the accused, 
who are neither viliage headmen nor any of the other persons men- 
tioned in section 45 of the Code of Criminal Procedure, one being a 
cultivator and the other a cooly. Neither does section 44 of the Code 
of Criminal Procedure, which relates to the duty of the public in general 
to give information, apply in this instance, since simple theft under 
section 379, Indian Penal Code, is ‘hhot one of the offences specified as 
offences of the commission of which it is obligatory to give informa- 
tion, The accused have therefore been guilty of no offence through 
their omission to give information to a public servant of the commis- 
gion of an ordinary theft, and the Conviction and sentence must be 
quashed, and the fines which have been paid must be refunded, The 
accused admitted the facts. In putting on the record copy of their 
depositions in the case in which they apparently gave evidence of the 
theft, the Magistrate seems to have lost sight of the protection afford- 
ed to witnesses by section 132-of the Evidence Act. 


* [See note on page 19.] 
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‘Criminal Revision Before G. D. Burgess, Esg., C81. 
nd QUEEN-EMPRESS v. NGA AUNG ZAN. 


Conviction under sections 182 and 220, Indian Penal Code. Sentence one 
month’s rigorous imprisonment and a fine of Rs. 100 on each charge.- 

Sanction required to prosecutiox under section 182, Indian Penal Code.—Giving 
public servant false information with intent to cause injury.~-Applicability of sec: 
tion 220, Indian Penal Code, to malicious arrest by police.—Responsibility of 
police in such matters. d 

References: 
7 W.R., Cr R., 3. 
i. L.R., 10 Bom., 506. 


THE Sessions Judge has pointed out that sanction was required to 
the prosecution under section 182, Indian Penal Code, for the alleged 
false information given to the District Superintendent of Police, and 
that no such sanction is to be found on the record. 

Apart from this objection, there appears to be no evidence that 
false information was given, or as to what information was given, ex- 
cept the accused’s own account of it, and, according to that account, 
the infarmation given was not false. Probably section 182 was not 
applicable te the circumstances and the prosecution should have been 
under section 211, Indian Penal Code. The conviction and sentence 
under section 182, Indian Penal Code, must be quashed. 

As to the conviction under section 220, which section has been held 
applicable to police officers making arrests not only in the case cited 
by: the District Magistrate,* but also in the later caset in which the ear- 
lier one was referred to, the accused police sergeant did not himself 
effect the arrest ordered by the District Superintendent of Police, and 
even if an inferior officer could be held responsible for carrying outs 
the order of a superior, the responsibility-would not rest with accused 
in this instance. " But the evidence is, that before this arrest by order 
of the District Superintendent of Police, the accused, on his own res- 
ponsibility, went and arrested the complainant, taking two constables 
with him, whom he sent into the house {o seize complainant, and one 
of whom arrested him and tried to ,take him downstairs. This arrest 
without a warrant was objected to and was carried no further,*the 
accused then going for the Superintendent’s orders. The evidence 
shows clearly, as the District Magistrate has found, that the motive 
for the arrest was malice on account of a quarrel and fight which had 
just taken place between the complainant and accused. It was after- 
wards made out that an offence had been committed by complainant 
under section 294, Indian Penal Code, but this was manifestly an 
after-thought and had nothing to do with the action of accused at the 


“* 7 WAR. Cr. R.,3. | + LL.R., 10 Bom,, 506. 
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moment. The shortness of the coiifineitient is immaterial. According 
to the evidence, there was confinement, and it was wrongful and also 
malicious, so that an offence was committed under sections 342 and 
220, Indian Penal Code. The District Magistrate has taken a very 
correct view of the seriousness of the misconduct of the police in reck- 
lessly making an arrest to gratify personal spleen, and there is no 
need to interfere with the sentence that has been passed. It would 
no doubt have been, and properly might have been, more severe but 
for the fact that another sentence was passed under section 182. It 
is expedient that the police should fully understand the conséqierices 
of breaking the law by apprehending persons without just aid réason- 
able cause, 
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Before G. D. Burgess, Esq., C.S.1. 
QUEEN-EMPRESS 7, NAWEB KHAN. 


Disobedience of order promulgated by public servant lawfully empowered to pro 
mulgate such order. Powers of Magistrates limited to those conferred by 
Chapters X and XI of the Code of Criminal Procedure. 

THE accused has been convicted under section 188, Indian Penal 
Code, aiid sentenced to pay a fine of Rs. to or undergo seven days’ 
simple imprisonment. 

A copy of the order which the accused disobeyed has been called 
for, but is not forthcoming as the original could not be found. It is re- 
ported, however, that the order was to the effect that no person should 
slaughter cattle without first submitting them to the inspection of the 
police and the CivilSurgeon. It must therefore have been addressed to 
the public in general. 

The accused in his statement to the Court said that he knew of the 
order, but that he did not show the bullock to be killed either to the 
police or the Civil Surgeon, though he had always done so before. In 
the reasons for the convicting Magistrate’s finding the object of show~- 
ing cattle to the police before they are slaughtered is said to be to as- 
certain whether they have been stolen, and that of showing them to the 
Civil Surgeon to ascertain whether they are fit to be killed for food. 
The Magistrate observed that the police frequently find animals brought 
up for slaughter to have been stolen, and that many bullocks are found 
to be so enfeebled by work that ther are in a diseased state and unfit 
for food. He therefore considered that disobedience of the order 
tended to cause danger to human health, besides injury to other per- 
sons. In reporting on the case, the Magistrate expressed his opinion 
that the order was a lawful one under exceptional circumstances. The 
order appeared. to him to be issued under the provisions of section’ 
143 of the Criminal Procedure Code, Which section empowers the 
District Magistrate to issue orders prohibiting the repetition or con- 
tinuance of a nuisance, and he pointed out*that it is a fact that every 
Municipality passes rules of a similar effect to the present order, deem- 
ing the slaughter of cattle a nuisance unless it be done under the 
supervision of its own officers. 


In reply to the enquiry regarding the authority under which the 


_order was promulgated, the District Magistrate has reported as fol- 


lows :— 


“ There is no need of any special provision of law to empowef a District Officer 
to pass executive orders for the prevention of nuisances, -It is surely better to pre- 
vent them in their inception than to punish them in their completion, Presumably 
if it is lawful to punish the commission of a particular offence, it is also lawful to 
‘pass an order preventing the commission of it, and an order by a Magistrate pre- 
scribing the conditions under which a certain trade or occupation, such as cattle- 
slaughtering, should be carried or to prevent its being a public nuisance, would be. 
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a lawful order. Such being the case, there is no doubt that the trade in question, 
if not carried out under the restrictions laid down, will be a nuisance to the com- 
munity. ‘ 


“The Civil Surgeon, as it is, traces the prevalence of certain diseases to the meat 
sold in the bazaar, and if orders which will prevent the sale of such meat are un- 
festa, the people will be deprived of the protection they are entitled to look to from 
the law. 

These reports seem to indicate some confusion of ideas between 
the commission of a nuisance and the omission to take precautions 
supposed to be suitable to prevent a nuisance. Chapter XIV of the 
Penal Code states what are public nuisances, and power has been 
given in various Municipal enactments to declare by rule or bye-law 
what acts and omissions constitute public nuisances. But the powers 
of Magistrates in this respect are ‘limited to those conferred in Chap- 
ters X and XI of the Code of Criminal Procedure, and here the Dis- 
trict Magistrate has followed the procedure, neither of section 133 nor 
section 144. It is by compliance with these provisions of law that an 
order of a Magistrate for the prevention of a nuisance or other mis- 
thief becomes an order promulgated by a public servant lawfully em- 
powered to promulgate such order, and that disobedience to the order 
is made punishable. 

Section 143, Code of Criminal Procedure, is not applicable. The 
order was not addressed to a particular individual, and it is not shown 
that there was any actual nuisance, the repetition or continuance of 
which could be prohibited. It jis difficult to understand how the 
slaughter of a stolen animal could in any case constitute a nuisance 
from the mere*fact of its being stolen, and the flesh of emaciated 
draught oxen would not necessarily‘be unwholesome. ‘To amount to 
an offence under section 273, Indian Penal Code, the meat would have to 
be noxious or in a-state unfit for food, and it would have to be sold or 
offered or exposed for sale as food by a person knowing or-having 
reason to believe that it was noxious as food. If the meat were not 
noxious as food, the omission to show the animal to the police or 
Civil Surgeon before killing it would not convert the sale or exposure 
for sale into a public nuisance, and the Magistrate could not make 
such omission a public nuisance by a general order to the public at 
large. ; 


The conviction cannot therefore be sustained and must be set aside 
with the sentence. - 
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Criminal Revision Before os D. Burgess, Esg., CS. 
’ No. 574 of . 


Disobedience to order duly promulgated by public servant. 


Necessity for careful observance of procedure laid down in Chapter X, Code of 
Criminal Procedure, to make order such as is contemplated in section 188, Indian 
Penal Code. Points to be proved before.conviction can be had under that sec- 
tion. Provisions of Chapter X, Code of Criminal Procedure, not intended to be 
applied to circumstances where other remedy is already provided by law. 


THE District Magistrate thus reports on the case~ 
“ This case,‘as I understand it, is as follows :-—~ 


“One Sata Din was permitted by the Pagan Municipal Committee to stack fire- 
wood on a piece of land measuring 60 X 20 feet. ‘The land appears to have been 
at the disposal of the Municipality. 


* Sata Din was ordered to pay rent for this land, which he refused to do. At 
least he did not pay any rent, although repeatedly asked to do so. He was then,- 
on 8th April 1893, ordered to remove the Wood. This also he did not do, and on 
24th April 1893 the Subdivisional Magistrate of Pagan ordered summons (sic) to 
issue under section 133, Criminal Procedure Code, directing the removal of the 
wood within four days. This does not appear to have been obeyed, and on 4th 
May 1893 the Subdivisional Magistrate directed the Municipal Inspector to remove 
the wood, Onthe same date the Subdivisional Magistrate ordered the prosecu- 
tion of the accused under section 188 of the Indian Penal Code, The accused was 
accordingly prosecuted. In his examination he says: ‘1 am an agent; therefore 
‘I disobeyed the order. I was speaking with my principal, I have nothing to say 
‘and do not call any witnesses. The wood ts my property. The Subdivisional 
‘ Officer and Myoék frequently ordered to pay the rent. I did not do so. [ was 
€then ordered to remove thé wood, but did not do so.’ This is, I think, a fair 
translation of what he said. He was convicted and sentenced to 20 days’ simple 
iniprisonment under section 182, Indian Penal Code, for disobeying an order made 
under section 133, Criminal Procedure Code. ; 


“J think now that the conviction was bad, because the procedure laid down jn 
Chapter % of the Criminal Procedure Code was not followed. This is much to . 


' regretted for there seems little doubt that the accused deserved to be punished for 


disobedience of orders.” 

As the District Magistrate says, the procedure laid down in Chapter 
X of the Code of Criminal Procedure was not observed; so that; pro+ 
perly speaking, there was not in existence an order promulgated by 
a public servant lawfully empowered to promulgate such ordét or which 
the accused could be convicted of disobeying. And, moreover, there 
was no evidence in the case that disobedience of the order caused or 
tended to cause obstruction, annoyance, or injury, or risk of obstruc- 
tion, aunoyance, or injury to any persons lawfully employed. On the 
contrary, it appears that there could have been no svch obstruction, 
annoyance, or injury, for the Municipality were quite willing that the 
accused should stack firewood on the ground provided he paid for the 
privilege. The accused was not proceeded against because he was 
causing any public obstruction or nuisance, but because. he would not, 
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pay rent for the land. Presumably another person, if he paid the 
Municipality rent, would have been allowed to do the very thing which 
accused was punished for doing. 


If, as the District Magistrate says, the accused was let in by the 
Municipality, it is difficult to see how the obstruction could be ‘ un- 
lawful, as it would have to be under section 133, Code of Criminal 
Procedure, to justify the Subdivisional Magistrate’s interference. 

The case indicates an. application of the provisions of Chapter X, 
Code of Criminal. Procedure, to circumstances for which they were 
not intended. It behoves Magistrates possessed of powers under the 
chapter to be careful that they are exercised only for legitimate pur- 
poses. 


The conviction and sentence must be quashed, 
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Before F. S. Coplesion, Esq. 
QUEEN-EMPRESS v. NGA PO TUN anp sEVEW OTHERS. 


The Magistrate, finding some high-smelling hides near his house and consider- 
ing that the health of the inhabitants was endangered, verbally ordered the owners 
of the hides net to repeat this nuisance. His order was disobeyed and the 
offenders were tried and convicted by the Magistrate. 

Conviction and sentence set aside, as the Magistrate had no power to give the 
order, nor was the order made after due enquiry, nor had he any power to try the 
offence, being barred by sections 487 and 555, Code of Criminal Procedure, 


THE second-class Magistrate, it appears, finding some high-smelling 
hides near his house, and considering that the health of the inhabi- 
tants was endangered, verbally ordered the owners of the hides not to 
repeat this nuisance. His order was disobeyed and the offenders 
were tried and convicted by the said Magistrate under section 188, 
Indian Penal Code. The Magistrate had no power to give the order, 
nor does it appear that it was made after due enquiry under Chapter 
% of the Criminal Procedure Code, *nor had he any power to try te 
offence, being barred by section 487, Criminal Procedure Code. 

Further, it appears from the Magistrate’s report on the case (he 
having been called on by this Court to quote the order, which was dis- 
obeyed, as no copy was filed in the proceedings), that he was person- 
ally interested as one who suffered from the evil smell, engendered by 
the hides, and that he was thus further debarred by section 555,°Cri- 
minal Procedure Code, from trying the case. 

The convictions and sentences passed on the seven accused under 
section 188, Indidn Penal Code, are set aside. ‘The fines, must be 
returned. 
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Before F. S. Copleston, Esq. 
QUEEN-EMPRESS v. NGA PO NAING anp ASHA. 


An order by a Deputy Commissioner forbidding the slaughter of cattle or-sale 
of meat within a radius of 3 miles of a slaughter-house licensed in a village by the 
Deputy Commissioner, held not to be an order by a public servant lawfully em- 

owered to promulgate such order, and conviction under section 188, Indian 

enal Code, for disobedience to the order set aside. . 

THE accused Nga Po Naing was convicted by the second-class Ma- 
gistrate of Thazi under section 188, Indian Penal Code, and sentenced 
to pay a fine of Rs. 15. The circumstances were that the Dcputy 
Commissioner had established a slaughter-house for cattle at Thazi 
and had forbidden the slaughter of any cattle in Thazi, or within 3 
miles of Thazi, except at the licensed slaughter-house. The sale of 
any flesh not slaughtered according to this order was also prohibited 
‘within the same limits. The reason assigned in the order is the 
prevention of calamities likely to arise from the consumption of the 
flesh of cattle that had died from disease. The accused killed oxen 
and sold meat within the said limits. 

The District Magistrate had the case on revision and made some 

remarks on the procedure of the Subordinate Magistrate. 
_ The District Magistrate was asked by this Court to report how the 
order in question could be held to be promulgated by a public servant 
lawfully empowered to promulgate such order and what the injury or 
risk of injury caused in this case was? 

The District Magistrate reported that the order was issued by him 
at the time of selliag the said slaughter-house, that the Subdivisional 
Officer was told to promulgate the order, and apparently his clerk 
signed the order, though the people knew it was issued by the Deputy 
Commissioner. 

As to the second point the Deputy Commissioner says: “ By 
slaughtering cattle elsewhere than in the slaughter-house danger is 
caused to human health.” | 

I then desired the Public Prosecutor to appear to support the con- 
viction if he was able to do so. He has appeared, but is unable to 
supptrt the conviction. ae 

The Deputy Commissioner gives no authority for the- order, which 
issued apparently from the Subdivisional Officer’s office, nor does he 
show that any annoyance, injury, or risk thereof was caused to any 
person lawfully employed., However, on this point it might no doubt 
be argued that’ the lessee of the slaughter-house was annoyed. He 
was the complainant. There is nothing to show that the animals 
killed were diseased or otherwise unfit for food. But it is needless 
to go into further details as to this portion of the facts necessary to 
constitute an offence against section 188, Iadian Penal Code, because 
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Quen MPRESS no suggestion is made to show that the Deputy Commissioner was 
lawtully empowered to forbid the slaughter of cattle in or within 3 
miies of Thazi otherwise than at the slaughter-house ‘established there’ 
by the Deputy Commissioner. 


Thazi is not a Municipality and no rule or law can be quoted in 
support of the power exercised. 


Noa Po “Naine. 


For the above reasons it seems clear that the conviction of Nga Po 
‘Naing under section:188, Indian Penal Code, must be set aside. The 
fine, if paid, must be refunded, 
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Before F.S. Copleston, Esq. Criminal Rauddon 
QUEEN-EMPRESS 2, NGA SAING anv NGA SIN, aN Eo 
Disobedience of order. Fune 20. 


The accused were convicted under section 188, Indian Penal Code, of siaughter- = 
ing cattle, without first producing them at a police thana, in contravention of orders 
issued by the Subdivisional Officer under instructions from the Deputy Commis- 
sioner, Two main points have to be proved in acase of this kind: first, that the 
order is one “promulgated by a public servant lawfully empowered to promulgate 
such order,” and, secondly, that disobedience to the order “causes or tends to 
cause obstruction, annoyance, or injury to any persons lawfully employed.” The 
judgment of the Magistrate does not touch on either of these points. j 

Held—that the sections of the Upper Burma Village Regulation quoted do not 
apply to the order in question, Further pvinted out that section 188, Indian Penal 
Code, does not refer to an order which a publicofficer is ot forbidden to issue, but 
to one which he was lawfully empowered to promulgate. The essentials to a cone 
viction under section 188, Indian Pena!’ Code, not being made out, the conviction 
and sentence are set aside. 

THE District Magistrate had this case up on revision and expressed 
his doubt as to the legality of the conviction. Before passing orders 
I will ask if the District Magistrate can support the legality of this 
order of the Subdivisional Officer. It is obvious that I cannot leave 
untouched a conviction which is illegal. Magistrates have to admin- 
ister the law as it exists. The thugyi might perhaps have been 
fined under the Village Regulation legally, but this is a point I can- 
not go into now. This isa question of a conviction under section 
188, Indian Penal Code. The District Magistrate is requested to 
report. 
District Magistrate’s Report. ‘ 

Finding cattle-theft rather rife in the * * * township, by an executive order 
1, as Deputy Commissioner, directed that crttle should not be slaughtered without 
hnowledge of * * * police-station. The accused in the case under revision 
were convicted for disobedience of ‘his order. 

I am not aware of any law or other order which prohibits me from issuing the 
order referred to, and I only came to the conclusion that there was some doubt in 
the legality of the crder from seeing a remark in the diary of the District Superin- 
tendent of Police * * * made by the Commissioner to the effect that such an 
order would be illegal, but he quoted no authority. 

Personally | am of opinion that as | am responsible for the crime of the district, 
I shouldissue such orders as will tend to keep down cattle-theft. Accordingly 

ersonally‘tonsider my order legal; anyhow the order and the prosecution have 
bad avery good effect, ; 

1 think the legality of.the order might be argued as follows :— ; . 

Under section 5 (7) of the Upper Burma Village Regulation, in the execu- 
tion of nty public duty to prevent crime, I issue an order to village head« 
men that cattle should not be slaughtered except under police super- 
vision. d 
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EMPRESS ae ete ; ‘ ; 
Quzz eae Under the provisions of section 8 (z) the village headman directs every per- 


< son in the village to obey the order and thus assist him in carrying out 
PGA AEG my order. The accused failed to carry out the duty imposed on them. 
Therefore the conviction is legal, 


ORDERS IN REVISION. ~ 


The District Magistrate has now reported on this case. 

The two accused were convicted of slaughtering cattle, without first 
producing them at a police thana, in contravention of orders issued 
by the Subdivisional Officer under instructions from the Deputy Com- 
missioner, : 

They were convicted and fined under section 188, Indian Penal 
Code. Now (assuming a knowledge of the order) there are two main 
points which have to be proved in a case of this kind in order to sup- 
port a conviction : first, that the order is one “ promulgated by a public 
servant lawfully empowered to promulgate such order,” and, secondly, 
that disobedience to the order “ causes or tends to cause obstruction, 
annoyance, or injury, or risk of obstruction, annoyance, or injury, to 
any persons lawfully employed.” 

The judgment of the Magistrate does not touch on either of these 
points, although in revision the Distyict Magistrate expressed a doubt. 
of the legality of the order in the following remarks :— 

“In the case itis doubtful whether the order issued was legal, but under the 
circumstances I think this is a secondary question. 

“The.administration of the district is more important. The order issued help- 
ed to put a stop to cattle-theft and did not impose much hardship on the villagers. 
‘The accused deserved to be punished,” ; : 

The doubt of the:District Magistrate was based on a doubt ex- 
pressed elsewhere by the Commissioner. 


He himself considers that as he is “responsible for the crime of the 
district” he should issue such orders as-will tend to ‘keep down cattle- 
theft. He then argues that he,issues the order to village .headmen 
under section 5 (z) of the Upper Burma Village Regulation, and tht 
village headmen under section § (1) difectg every person to obey.the 
order and thus assist him jn carrying out his order. The Deputy 
Commissioner also states that he isnot aware of avy law or ‘other 
order which prohibits him from issuing the order referred to. : 

1am unable to see the applicability ‘of the sections of the Village 
Regulation which are quoted to the order in question, and must further 
point “out that section 188, Indian Penal Code, does not refer fo an 
order which a public officer is net forbidden toitssué, Dut to one 
which he is lawfully empowered to promulgate. 

Neither of the two points to which I have referred-as essential to a 
conviction under section.188, Indian Penal Code, are made out, and 
as the case has come before this Court on revision, I see no alternative 
but to set aside the conviction and sentence, 

The fine, if paid, must be returned. 
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Criminal-Revision 
Before G. D, Burgess, Esq., CS. Wis ana of 
QUEEN-EMPRESS +, NGA SHWE MAUNG. .- 1894. 





Public nutsance, prevention of—Unfounded assumplians—Illegal ordir— 
Irregularities of procedure. 


The myothugyi and a large nnmber of his villagers. cameto the Magistrate and 
represented that the mother of accused had died onthe morning of the last day of 
the month, and, as according to local custom it was not usual to keep the corpse of 
the person dying on thelast day ofthe month till the following. month or change 
of the moon, they had asked the accused to remove it outside to the town, but he had 
refused to do so. 


The Magistrate issued an order to accused for the removal of the corpse and, as 
he did not obey it, prosecuted him for disobedience under section 185, Indian Penal 
Code, treating the keeping of the corpse as a public nuisance under the circum- 
Stances. 


Pointed out — that the truth of the notion that the pollution of the presence of the 
body of a person dying on the day before the new moon can during that day, if the 
’ corpse is not removed before night, cause the physical injury, danger, or annoyance 
referred to in section.26§ of the Indian Penal-Code, is a thing that cannot be pre- 
sumed, but must be proved. 
The.powers.conferred by section 144;,Code of Criminal Procedure, are intended 
for. the maintenance of the law and not for the purpose of making law. 


The Magistrate preceeded without jurisdiction,as he -had not been empowered 
under section 191,* clause (c), Code of. Criminal Procedure, in acting- in the case 
without compiaint-or police report, and his proceedings were accordingly void under 
section.530 (f). ; 

The Magistrate also-disobeyed the prohibition in section 487, Code of ‘Criminal 
Procedure, in trying a person-for an offence referred to in section 195: which’ was 
committed in contempt of ‘his own authority. 


“Re ferences.—Selected Judgments and Rulings, Lower Burma, page 363 ; Upper 
Burma Criminal Circulars 44 and 130. 


Tue, following is a translation ofthe judgment of the Magistrate 
«who convicted in this case :— 


‘ The facts of the case are as foslows :— 


“ About 8 o’clock on the night of 27th October 1894 (Thadingyut lagwe, namely, 
14th decrease, 1256) the * °* myuthugyiand over d¢o'persons came and made 
areport.to the effect that the mother of accused Nga Shwe Maung died on the 
morning of fagwe (the last day of the month). According to local custom, it is not 
usual to keep the corpse ef a person who has died on lagwé till the ensuing month 
{or change of the moon), and, consequently, the lugyzs of the place asked the ac- 
cused toremove it outside the town as _ usual, but he refused to dv so. It was re- 
ported tothe ‘myothugy:, who accordingly ordeced thatthe corpse be removed 
outside the town, - but the accused refused to obey the order. They-therefore ap~ 
plied (to me) for its removal outside the town in accordance with custom and (1) 
issued orders as pet copy marked (A) to the accused. 


“The accused having failed to remove the corpse outside the town within the 
same.day -as-he was ordered to do, | have-prosecuted.him under section 188. of the 
Indian Penal Code. On histrialthe accused’pleads that the charge is true‘that’ 





“** [Now section 190, sub-section (1).] 
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he is guilty of disobedience ofthe order, and that he does not want to produce 
any evidence to show cause why he should not be punished. 


“ He states that the reason for not removing thecorpse was that the dugyis 
would agree to watch (the corpse) for three days only and not for seven days (as 
he wished). 

“The points to be considered in this case are three in number as given below : 


“ Fiyst.—~Whether the circunstances of the case amount to a public nul- 
sance within the meaning of sectiorf 268, Indian Penal Code, or not P 

“ Secondly.— Whether the order issued by this Court to the accused is a 
duly promulgated order within the meaning of section 188 of the 
Indian Penal Code, or not ? 

“ Thirdly.—W hether accused has wilfully disobeyed the order or not? 


“ As to the first point, I find that the keeping of the dead body of the accused's 
mother’ is contrary to the local custom of the Burmese people, who do not keep the 
mortal remains of persons who die on Jagw? till the end of the day. 


“ There is a prevailing idea among the people that by keeping a corpse till th 
change of the moon deaths will be frequent inthe place, and this notion cause’ 
genuine fear and dread among them. Apart from being a cause of fear it also 
causes a public nuisance. 

“ As to the second point, I find that according tothe meaning of section 188, 
Indian Penal Cede, failure to remove a corpse outside before the change of the 
moon will, according to the idea of the ,people, not only cause general fear and a 
public nuisance, but it will also cause riots, fights, and disturbances of the peace. 
Why a riot has not ensued through the disobedience of the order for the removal 


’ of the corpse on the present occasion is because of the belief that the offenders will 


be severely punished ini this case, and that in future others will be deterred by the 
example from venturing on similar misconduct. 

If immediate orders were not issued upon the report of the ayatlugyis, 1 knew 
that the dead body would be forcibly dragged out by the townspeople, and that, 
if this should happen, there would assuredly be a breach of the pypblic peace ; and, 
furthermore, | have been empowered to issue orders for the prohibition of public 
nuisances under sections 143 and 144, Criminal Procedure Code, 

“ Under these circumstances the order mentioned aboveis a duly promulgated 

one. 
* As to the third point, I find that, the accused has wilfully disobeyed the orders 
of the Magistrate because he could notget his way about having a wake for as 
long as he wanted, the Jugyis undertaking to watch for three days only and not for- . 
seven days as hewanted them to do if the corfse were removed outside of-the 
town. 

“ The accused’s conduct shows disregard for theauthorities and personal wilful- 
ness, and it is expedient to impose on accused a punishment which will deter others 
from daring to behavein this fashion. The accused has neither listened to the words 
cf the ugyts, nor regarded the direction of the myothugyi, nor obeyed the orders 
of the Magistrate, nor has the corpse’been buried up to this day. He deserves to 
be severely punished, but considering that the offence is a first one, I think i will 
be sufficient to pass a light sentence by way of warning. 

“ The Court finds that Nga Shwe Maung,.son of Nga Tun, residentof * * 
town, is guilty of the offence of disobeying an order under section 188, Indian Penal 
Code, and directs that Nga Shwe.Maung do paya fine of Rs. 25orin default 
suffer 15 days’ simple imprisonment.” ; 

The Magistrate has been called upon for report, but neither his 
explanations nor the remarks of the District Magistrate help to make 


matters much clearer. 
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From the Magistrate's report it would seem that the people of the 
place had entered into an agreement in writing about the removal of 
the corpses of persons dying on the last day of the month before the 
new moon, but there is no evidence on record as to this or as to the 
existence of any established custom in the matter. 

The Magistrate has assumed that the keeping of the corpse of a 
person dying on the last day of the month over the day inside the 
town constitutes a public nuisance, but he has not shown how it meets 
the definition of a public nuisance in section 268, Indian Penal Code. 

It is easy to understand the prejudice against the presence of a 
human corpse, which has existed from the earliest times. Among 
the ancient Jews the command to the Nazarite was (Numbers vi, 6, 
7): Allthe days that he separateth himself unto the Lord he shall 
‘come at no dead bedy. He shall not make himself unclean for his 
‘‘ father, or for his mother, for his brother, or for his sister, when they 
* die, because the consecration of his God is upon his head.” ‘And in 
Numbers. xix it is said, verse 1: ‘He that toucheth the dead body 
“of any man shall be unclean seven days.” Verse 14: “ This is the 
“Jaw when a man dieth in a tent: all that_ come into the tent, and all 
“that Is in the tent, shall be unclean seven days.” 


But that the pollution of the presence of the body-of a person dying 
on the day before the new moon can during that day, if the corpse is 
not removed before night, cause the physical injury, danger, or annoy- 
ance referred to in section 268 of the Penal Codeis a thing that can- 
not be presumed, but must be proved. 


The Court might, under Chapter li of the Evidence Act, take judi- 
cial notice of the connection between the new moon and the spring 
tide which science supposes to exist, but in the present state of know- 
ledge it would hardly be warranted in taking judicial notice of the 
connection supposed in Burma to exist between the new moon and 
pestilence from the retention among the *people of-a human corpse 
on the first day of the first quarter. On the other hand, if the Magis- 
trate was apprehensive of the occurrence of a riot or affray, his order 
to prevent it should apparently have been directed, not to the accused, 
who was doing nothing bevond what his legitimate rights allowed 
him to do, but to the persons whom the Magistrate suspected of an 
intention to give effect to their private conception of public sanitation 
by force and yiolence. 


Instead of protecting the man who was keeping within the law and 
doing nothing contrary to it, the Magistrate tried to compel him to do 
what he was not by law bund to do, in order to appease those who 
proposed to vidlate the law by forcibly dragging the dead body of the 
man’s mother from his house. 

This appears a topsy-turvy way of administering justice. 

The Magistrate should remember that the powers conferred on him 
to make orders under section 144, Code of Criminal Procedure, are 
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intended for the maintenance of the law as it is and not for the deve- 
lopment of a new law of his own. 

The order of the Magistrate upon which -the prosecution: of ‘accused 
was founded is doubtless intrinsically bad and illegal, and the con- 
viction is unsustainable; probably on that account alone. But besides 
this objection there are. ‘ others. 

The Magistrate has proceeded without jurisdiction, inasmuch ag he 
has not been empowered under section rgx, clause (c), Code of Cri- 
minal Procedure, in acting in the case without complaint or police re- 
port, and his proceedings are accordingly void undér. section §30 (4). 


Furthermore, he has disobeyed the prohibition i in section: 487, Code 
of.Criminal Procedure, in trying:a person for an offence referred to in 
section 195 which was committed.in contempt of his own authority, 


In regard to this point the. Magistrate has cited the case reported at 
page. 363, Selected Judgments.and. Rulings in Lower Burma,.as con- 
taining.‘no .allusion.:to any such prohibition, The report of the case 
does.not.show. that the accused ‘was tried: by the Magistrate who issued 
the order, but if that were so, the objection was perhaps overlooked 
by the High Court, or was not ‘taken. notice of. because the conviction 

had. to be. set aside. on : another ground. Anyhow, the Magistrate 
should have gone:to the.Criminal Procedure Code itself for guidance, 
He might also have.consulted the circulars of the High: Court to which. 
he. himself is subordinate; such as.Nos..44-and 130, Criminal, of 1893* 
if he required further enlightenment on the subject. 


The .conviction and «sentence. cannot stand and the Magistrate's 
proceedings are quashed, 
* Pages §3 and Io, 
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Before G. D. Burgess, Esq.,€.S.1. 
MA KIN v. QUEEN-EMPRESS, 


Intentionally giving false evidence—Sanction—Indefiniteness of sanction— Notice 
before giving sanction—Proof of deposition—Irregularity of procedure. 
Amount of corroboration of evidence required to prove statement false, Im- 
portance of carefully proving every essential point in criminal prosecutions, 
Reference.—t11 Bom. H. C., 237. 


Tue applicant in this case was convicted under section 193, Indian 
Penal Code, and the conviction and sentence have been confirmed in 
appeal by the Court of Session. 


In revision the only points that properly avisé are of a technical 
character. They were not all taken in the petition of appeal, but 
they were for the most part considered by the Appellate Court and 
dre now open to discussion. : 


The case has been fully gone into by the Court of Session and by 
the convicting Magistrate as well, and it is unnecessary to deal with 
the circumstances at length. 

The charge on which the accused (applicant) was convicted was 
as follows :-— 

“ That you, on or about the 27th day of April 1893, at Mandalay, inthe Court 
of the Civil Judge, Mandalay, in the course_ of Judicial Proceeding No. 18 of 1893 
of that Court, stafed in evidence to the Civil Judge that your books of account 
were left in your stall when you-closed it, Which statement is false, and which you 
either knew or believed to be false or did not believe tobe true, and thereby com- 
mitted an offence punishable under section 193 of the Indian Penal Code.’ 

The first objectidén taken is that the sanction was very vague and 
indefinite. 

*This objection is not correct so far as the present case goes. The 
Civil Judge said>- 

There is no hesitation in according the sanction asked for up to and limited b y 
the terms of the application.” * 

He went on to give sanction for the applicant’s trial for any further 
offence against public justice which might appear to the Magistrate 
to have been committed by the accused person against the Court; 
but that has nothing to do with this application, which is concerned 
only with the case tried under the first sanction mentioned. 


In making his complaint, the prosecutor filed a copy of the sanctior 
without a copy of ‘his application and of the accompanying copy of 
deposition, in which the statements alleged to be false were under- 
lined, and these documents were required to complete the sanction 
as they were, so to speak, incorporated in it. But the accused could 
readily have obtained a copy. of what had been omitted, and these 
documents together are perfectly clear ard distinct as to what she 
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was to be prosecuted for. It is practically impossible that she should 
have been really prejudiced by the way in which the sanction was 
given. At the same time it would o° course have been better if the 
sanction had been expressed in a plainer and more precise form. It 
would also have been better if notice had been given to the accused 
as was suggested to the Civil Court. Asa matter of practice I con- 
sider that this should be done unless there are special reasons to the 
contrary. 

The next objection is that the copy of the applicant-accused’s deposi- 
tion-sheet in the Civil Court is not sworn to by any officer or witness. 

This objection also is not well founded. Under section 79 af the 
Evidence Act— 
' “ The Court shall presume every document purporling to be a certificate, certi- 
fied copy, or other document, which is by law declared to be admissible as evidence 
of any particular fact, and which purports tobe duly certified by any officer in 
British. India, or by any officer in any Native State in alliance with Her Majesty 
who is duly authorized thereto by the Governor-General in Council, to be genuine : 
Provided that such dccument is substantially in the form and purports to be exes 
cuted in the manner directed by law in that behalf.” 

Here the deposition purports to,be certified by the Chief Clerk as 
a true copy, and the Court would ordinarily have to presume its 
genuineness. I observe on looking over the document that it is sign- 
ed as a true copy at the head over the court-fee stamp. Section 76 
of the Evidence Act requires that the certificate shall be written at” 
the foot of the copy. But it bears the seal of the Court at the foot, 
and on the other side of the last page an entry in stamp-form show- 
ing the dates when copy was applied for, fees were deposited, stamps 
deposited, when it was ready for delivery, and when it was delivered, 
and this also is signed by the Chief Clerk with his designation 


Section 537, Code of Criminal Procedure, cures “any error, omis- 
* sion or irregularity in the Gomplaint, summons, warrant, charge, 
$judgment, ‘or other proceedings before or during trial, or in ahy 
“ enquiry or other proceeding under this Code,” unless a failure of 


.justice has been occasioned thereby. Thgse words seem wide enough 


‘to cover an error sucn as-this, and the language of paragraph XV of the 
‘Schedule of the Criminal Justice Regulation is still wider, for it for- 
bids the reversal or alteration of a finding, sentence, or order “ on 
‘account ot any irregularity of procedure, unless the irregularity has 
“ occasioned a failure of justice.” 


I think that'this very comprehensive language has been used to 
cure any defect ir the trial of a case that is not material, but merely 
technical. It cannot Le pretended that the defect’ here was material 
or did the accused a particle of injury. The genuiferiess of the de- 
position Was never impugned at the trial, and the accused had the 
opportunity of challenging the copy if she liked. There was also the 
copy putin with the application for sanction, which might have been 


-objected to if there was arything in it open to dispute. 
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The case of Queen vy. Divé Daydl,* which has been quoted in Ma Ki 
argument, may be referred to. we 


Similarly, with regard to the defectiveness of the evidence connect-. QU5#N-Emrress. 
ing the accused with the deposition and the deposition with the 
insolvency proceedings mentioned by number in the charge, the evi- 
dence of the complainant, the admission of the accused, and the 
internal evidence of the deposition itself leave no room for doubt as 
to the fact of the connection, and the accused was not actually preju- 
diced by the want of greater precision in the matter. She acknow- 
ledged making the statement in the Civil Court charged as false. So 
also in respect of the indefiniteness of the mention of the accounts, 
whether they were books or slips of paper, or what, there can be no 
doubt that the accused knew perfectly well what was required and 
that she said and meant to say that everything she had in the way of 
accounts was left in her stall when she closed it .before the contents 
were attached. The proceedings of the Civil Court have been called’ 
for and show that the summons to accused gave her notice to pro-- 
duce the bdoks of all kinds connected with her business. The charge 
did not set out the exact words used by the accused, but it did set 
out substantially and intelligibly the statement alleged to be false, 
and there can be no real question that she fully understood what the 
matter she had to answer was. 


The only points that remain are whether it was reasonable for the 
Courts below to accept the evidence for the prosecution and reject 
that for the defence, and whether the evidence believed was enough 
for a conviction.” As to the credibility of the several witnesses the 
Lower Courts have given reasons for their views, which are sufficient 
and which there appears to be no good ground for dissenting from in 
revision, It is only necessary, therefore, to look at the sufficiency. 
of the evidence. In a prosecution for perjury, the falseness of the 
statement impugned must be satisfactorily proved, and oath cannot 
merely be taken against oath. The prosecution was under some 
difficulty in having to prove a negative. Accused said she left her 
accounts in her stall, and the evidence for the prosecution was that 
none were found. The only direct evidence is that of thé Bailiff’s 
officer, the process-server Ibral.im Sherif, who made an attachment 
of the property in the accused’s stall onthe 17th January, before 
judgment. Is this witness corroborated to a sufficient extent? 


It is stated that no rules have been made as to the conduct of an 
attachment of property, in respect of requiring the presence of wit- 
nesses, writing an.inventory, and soon. The present case shows the 
desirability of having some rules on the subject. 

The witness, however, made an inventory, which is filed with Civil 
Regular Case (not Miscellaneous as in the deposition) No. 6 of r8g3- 
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The translation of ‘this inventory shows no books or papers of ac- 
count. This document, made at a time when no question about the 
accounts had arise, is an important corroboration, to the extent to 
which it goes, of the witness’ testimony. It has been pointed out by 
the learned Advocates for the complainant that books of account are 
not liable to attachment. The books then would not appear in the 
inventory. But, on the other hand, the process-server’s special at- 
tention would be attracted to them because of the exemption, and if 
there were any such books, he might be expected to remove them 
from the stall, which was locked up and sealed with the Court seal 
under the attachment, and take some steps for restoring them to the 
owner. Under section 114 of the Evidence Act the Court may pre- 
sume that official acts have been regularly performed. 


The next piece of corroboration is that the Bailiff, when he went to 
sell the goods in the stall about the 21st of February, found the stall 
bearing the seal of the Court, which had not been tampered with, and 
saw no account-books or papers. 


Then there is the evidence of Maung Hlaing that, after the stall 
was closed, the accused told him she would settle with her creditors 
when she had balanced her accounts, and a month or a month anda 
half subsequently said she had balanced them and mentioned the 
amounts; and the evidence of Maung Gyi that five days after accused 
had closed her stall, he found her in her house wriling up her accounts 
in one of her books. 


There is also the admission of the accused that she closed her 
stall because she was being pressed by her creditors and that she 
went to collect debts for which presumdbly she would require her - 
account books, and there is the improbability of her leaving her 
accounts in the stall under the circumstances. ‘Fhe Bailiff proves 
that accused never asked him ,about the account books before the 
execution sale, but. that she made enquiry a month after the sale ang 
after the application to make her an insélvent, in which she was called 
on to produce her accounts. If she had any accounts in her stall that 
were of importance, it is not credible that'she would have left them so 
long without enquiry. Under these circumstances I am of opinion that 
the direct evidence that there were no ‘accounts left in the accused’s 
stall when she closed it is sufficiently corroborated to sustain the con- 
viction for falsely stating that accounts were so left. 


The sentence demands no interference. 
The application for revision is dismissed. 
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‘Before G. D. Burgess, Esq., C.S.1. Criminal Revision 
” No, 1014 of 
NGA PO CHIT v. QUEEN-EMPRESS. y 1893. 


Attempt to abet the commission of the offence of intentionally giving false-evidences 


Sanction to prosecution under section 193, Indian Penal Code, not required 
when offence not committed in relation to‘a particular proceeding in any particular 
Court —Section 254, Criminal Procedure Code, proceeding with trial of offender on. 
“charge of totally different character from that on which prosecution originally ins- 
tituted—Penal Code, section 116, Police Act, section 23, duty of offender to prevent 
comimission.of offence. Sections 108 (¢) and 511, abetment itself an offence—At- 
tempt to commit abetment. 2 


References ; 

to Bom. H. C., 497. 

LL.R., 8 All., 303. 
14 All, 38. : 
Roscoe’s Law of Evidence in Criminal Cases, 172, 294. 

THE accused, who has applied for revision of this case, has been. 
convicted on the grounds set out in the District Magistrate’s judg- 
ment— ‘ ‘ ; 

“Accused. Maung Po Chit is charged under sections 193 and 116, clause 2. 
He was a head constable of police at Kambalu, and as such it was his duty to pre 

‘vent the commission of the offence of giving false evidence. He had been accused 
of misappropriating Rs, 23, the price of a bullock which belonged to Government 
and which he had sold. He wrote a letter in the latter part of last year between 
September and December (the exact date cannot now be ascertained) to one 
Maung Po Hnaft, first-class constable at Kawthandi,-stating that he had giver 
this Rs. 23 to Maung Thaw to pay into the treasury, but there were no witnesses, 
and therefore called upon Maung Po Hnan to befriend him by giving evidence 
and inducing Maung Po Tin to give evidence to the effect that they had witnessed 
this payment and the payment of other moneys to Maung Thaw. The letter 
énded by saying that, if he had witnesses, he would prosecute Maung Thaw for 
defamation and begged Maung Po Hnan to let him know whether he agreed to 
*the proposals made in this letter with a view to getting Maung Thaw sent to jail. 

* Accused was not at the time in custody and the facts in connection with which 
he had been accused were not yet investigated. 3 : 

-“ The letter was despatched by a mounted policemaa to, Kawthandi, where it 
was given to Maung l’o Tin, the outpost writer, who opened and read it, and 
after the lapse of some time gave it to Sergeant Maung Thaw, who handed it 
over to the Assistant Superintendent of Police. It never reached Maung Po Hnan, 
and: the false evidence was not given. The accused pleads not guilty. see ie 

“ His defence is that he was actuated by fear, owing to the charge that had 
been brought against him, and therefore he is not guilty. His Pleader has raised 
several technical arguments which I have noted above. I cannot admit the force 
of any of these. The terms of the letter are explicit, Po Hnan and Po Tin were’ 
to give evidence so that Maung Thaw might be sent to jail, arid this evidence was 
evidence of what they had not seen and did not -know—false evidence éven: if in- 
tended to support a true case. fe ; 

It is to be observed that Rs. 23 was all that accused had on his own statement - 
received and all that he says he gave to Maung Thaw to pay to the: treasury, but 
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the evidence to be given was that not only the Rs, 23 but another sum of Rs, 2g 
had also been given by accused to Maung Thaw to pay into the treasury. 


* It was not accused’s fault that the letter did not reach its destination or that 


ithe false evidence was not given. His part was complete. He had done all that 


he could to convey-his instigation to Maung Po Hnan; in fact the letter did 
reach Po Tin, who was one of the persons whom accused wished to give false 
evidence on his behalf and who was expressly invited to do’so in this letter, 


“ The false evidence was obviously tobe used in a stage of a judicial proceed= 
ing, whether this was an investigation preliminary to a trial, or whether it was 
a trial for defamation, or a trial in which the accused himself should be prosecuted 
(as in fact he was) for misappropriating the moneys in question. As District 
Magistrate I have the power under section 195, Criminal Procedure Code, to 
sanction a prosecution for abetment of giving false evidencé under these circums 


_Stances, and there is no reason that I can see why I should not myself try the 


accused for this abetment or why I should not do so now. Hf I adjourned the case 
and tried it de novo, no one would be advantaged, ‘ On the contrary, delay would 
occur and inconvenience to all concerned, and that for no reason. The Criminal 
Procedure Code permits me to charge for any offence which -appears to have been 
committed from the evidence taken, ; pads site ay 
‘“ Such deliberate concoction of false evidence is a serious matter, and the fact 
that accused had-been accused of misappropriating money was no excus#@ for it. 
_ “I find accused guilty of the offence specified in the charge and above detailed 
and sentence him to six months’ rigorous imprisonment.” i 
Application has been made for revision because the sentence is not 
open to appeal. In acase of such a character it would have been 
better to have given an opportunity of appeal and not to have passed 
a sentence which rendered the case unappealable under the Criminal 


_Justice Regulation. It. is now objected in revision that the District 


Magistrate, having recorded sanction to the prosecution at the con- 
clusion of the proceedings under section 409, Indian Penal Code, 
erred in proceeding with the trial immediately himself. Prémd facte 
it would appear that the District Magistrate would be precluded from 
trying a case in which he had himself to give sanction for the prose- 
cution by reason of the provisions of section 487, Code of Criminal 
Procedure. along ae 

. But the proceedings’ show that the safctipn récorded was given 
under some misapprehension. The offence charged was not com- 
mitted in- or. in relation to any proceeding in any Court, and conse- 
quently the provisions of section 195, Code of Criminal’ Procedure, 
could not apply. ~ i : “ 

The District .Magistrate. appears to have acted under the pro- 
visions of section 254, Code of Criminal Procedure. He began the 
trial of accused for one offence and charged him with another. It. 


_ must be acknowledged, howeyer, that there was a considerable differ- 


ence between a charge under section 409, Indian Penal Code, for 
an offence under which the accused was under trial, apd a charge 
under sections’ 193 and 116, Indian Penal Code. The attention of 
the accused does. not seem to have been directed to the ‘possibility of 
such a charge being brought against him, the matter being incidental . 
and subsidiary to the proceedings until the District Magistrate deter- 
mined to frame the charge. The accused was charged and convicted 
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the same day, although protest was made. It would have been mote NGAPo Curr 
proper under the circumstances to have given the accused time to Gypen-Eupresé: 
consider his position and arrange his defence. es ee a 
‘On the other hand, however, the accused admitted writing the 
letter, which forms the basis of the charge; and it is solely upon the 
‘effect of sending the letter that the conviction rests. The accused 
“was defended by the same learned Advocate who has represented him 
here, and who has now put forward in his favour a full argument on 
the legal aspects of the case. Under these circumstances, it seems 
" unnecessary in the accused’s interest to have a re-trial. 


The conviction is challenged as incorrect, and it is argued. that 
‘there was merely a plan and preparation and that action was reserved 
_ till.an answer was received to the letter, and reference has _béen 

made to the Jocus pxenitentiz allowed in cases of abetment and to the 
Jast possible act which can be done towards the commission of a 
crime.* |The conviction, it seems to me, is incorrect in the form in 
which it stands, but.not upon the grounds that have been urged. It 
is quite clear that, if the letter had reached Po Hnan, for whom it 
was intended, there would have been an abetment. Amongst other 
things instigation constitutes abetment, and this Jetter can be read in no 
other way. than an instigation to Po Hnan to enter into a conspiracy 
‘along with Po Tin, whereby false evidence would be given which 
-would support a criminal prosecution of Nga Thaw and get him sent 
to jail... But the letter never reached Po Hnan, and consequently thé 
intended abetment never took place. What: the accused’s action 
amounted to was an attempt to commit-abetment.: Now section 108, 
‘Indian Penal Code, Explanation. 4, declares. that the abetment of. an 
‘offence is itself,an offence, so that the abetment of an abetment is 
also an-offence. The offence of intentionally giving false evidence 
_and the abetment of that offence are offences punishable with impri- 
“sonment, and section 511, Indian “Penal Code, provides for the 
ptnishment of “ whoéve: attempts to commit an offence punishable 
“by this Code with transportation or imprisonment, or to cause such 
-“an‘offence to be committed, andin such attempt does.any act to- | 
“wards the commission of:the offence.’ There can be no doubt 
that the despatch of the letter to Po Hnan.was an act towards the 
commission of the offence of. abetment of the intentional giving’ of 
false evjdence, and the accused himself did not give up the attempt, 
but the completion of the abetment was interrupted by a circumstance 
entirely independent. of his control. The accused did not cancel 
‘or withdraw his letter or tell Po Hnan not to act on it, and if the © 
letter had reached Po Hhan' the abetment by instigation would have 
been complete and it would have been immaterial whether Po Hnan 
consented or not. It happens that in Roscoe, at one of the places 





* See'10 Bom. H.C., 4973 LL.R., 8 All, 303; LL.R,, 14 All. 38; also Roscoe’s 
Law of Evidence in Criminal Cases, 172 and 294. 
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oe ee to above, page 294, a case is quoted not unlike the present, 
in the words— . 

“To write and send a letter to another person with intent to incite that person, 
was held to be an attempt to incite, though the person to whom the letter was sent 
did ‘not read it.—Queen v. Ransford, 13 Cox, C.C.R., 9.” 

In this case the language of the Penal Code makes it plain that 
the accused attempted to commit the offence of abetment of the 
offence of intentionally giving false evidence in some stage of a judicial 
proceeding, and as the offence abetted was not committed, the abet- 
ment falls under section 116, Indian Penal Code.. I therefore alter 
the conviction to one under séctions 51, 116, and 192, Indian Penal 


Code. 


As to the sentence, the severity af which is another ground for 
this application, the punishment for an attempt under section 511, 
Indian Penal Code, is half that for an accomplished offence, and pre- 
sumably the District Magistrate would have made allowance for. this 
if his finding had been as it now stands altered. It is objected that 
the second part of section 116, Indian Penal Cede, is not applicable 


‘to this case because the. offence .was unconnected with the ordinary 


duties of accused as a public . servant. Here both the abettor and 
the persons to be abetted were police officers, and section 23 of the 


‘Police’ Act prescribes that “it shall be the | ‘duty of every’ police 


officer...., ....... +.to prevent the commission of offences and pub- 


lic nuisances”? without limitation. In the present instance, however, 


the: matter related toa private personal quarrel, and it is hardly 
necessary to take into consideration the duties of the parties as 
police officers. 

The attempt of the soneent was altogether sian and came to 
nothing, and apparently he abandoned his design and made no further 
endeavour to carry it out. The upholding of the conviction entails 
the loss of the accused's position aus his dismissal from the service of’ 
Government. .- . 2 

Besides the term of imprisonment he fradstrtagle undergone . under 
the District Magistrate's sentence, accused was kept in custody under 
the charge under section 409, Indian Penal Code, for upwards of three 
months before it was passed. Under these circumstances, I think 
it is unnecessary to recommit the accused to jail, from w hich he qhas 
been released on bail pending the disposal of this application. , 

I accordingly reduce the sentence on thé accused Nga Po Chit on 
the conviction as altered above to the period of rigorous imprison- 
ment whiich he has already suffered, 
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Before G. D, Burgess, Esq.,C.8.1. 
False evidence given to police. 


: THE note to section 161 “of the Code of Criminal Proceduré in 
Prinsep’s edition relates. to the case of Baikanta Bauri.* That was 
acase in which the High Court refused to interfere witha jury’s ver- 
dict of acquittal, The Court found that there was no proof that the 
accused's statement was in answer to questions put by the police 
officer to whom it was made. The Court ‘also held that there was not 
sufficient evidence that the enquiry was being made under Chapter 
XIV of the Code of Criminal Procedure into a cognizable case. 


In the present instance the police officer was an Inspector of Police 
who, under section 550 of the Code of Criminal Procedure, could 
exercise the powers of an officer in charge ofa police station through- 
out the ‘local area to which he was appointed. The Inspector was 
apparently making an -enquiry into a cognizable case and conducting 
an investigation. under section 161, Chapter XIV, Code of Criminal 
Procedure, The Inspector said he examined the accused, and by the 
word “examine” it would seem that he meant that he questioned him. 
The accused admitted that he told the police a false story about the 
case, and if there is any question about his having brought himself 
within the provisions of section 193, Indian Penal Code,t ‘he would 
still seem to be liable for giving false information under section 203, 
Indian Penal Code. 





*1.L.R.16 Cal, 349. 
+ Be sted the accused could not be convicted under section 193, I.P.C., 
with reference to section 161, Code of Criminal Procedure, 1898.] : 


as 


Criminal. Reviston 
No,_906 of 
1892. 





196 UPPER BURMA RULINGS, _ [1892— 


Penal Code—214. 





Penal Code--214, 


maton 


Criminal Revision. + 
OND. 2 of. Before G. Ds Bur gess, Beg. wy CSL, 
i. B94 SAV:A:PO> 9;. . QUEEN: EMPRESS. 


Helid=that the offence of giving: a: gratification to any person’ in consideration of 
that person concealing any: offence, or of his. screening any person from. legal 
punishment for any offence, or of his not proceeding’ against a ny person for the 
purpose. of bringing him to‘legal punishment, may be committed not only in re- 
spect’ ofa completed: offence;. but also in. respect of ‘an offence which. it is proposed 
to.commit: —; 

References : 
LL-R:, 14 Mad., 400. 


3 All, 270. 
——— 12 All, 432. 
It Cal, 619. - 








. THE applicant was originally convicted: undet sections 161 and. 109, 
IIo, and 214, Indian Penal Code, but. in appeal the conviction under 
the: ‘last. section only wasupheld and the sentence wasreduced. Being 
still dissatisfied, the-aecused has applied in revision. He gave a sum 
of Rs: 10q to the complainant,:;who Was. in the employ-of the Burma 
‘Ruby Mines, Limited,.and was known as an inspector. His predeces- 
sor had. been. gazetted as a. police officer, but this had not. been done. 
‘in. complainant's: case, and. the application. for investing him with police 
powers was not made till after the present transaction. It is; there- 
fore, as a private individual only that the complainant’s connection with 
the ‘matter thas to be considered. The complainant represented that 
the: money was ‘given to him by the accused as a bribe to induce him 
‘to connive,at illicit. mining.” The accused, on the other hand, alleged 
that the money was.in payment. for licenses to mine. » There are some 
doubtful points in the affair. . Complainant took the money and-did not 
“charge the accused on the spot with trying to bribe him, but waited 
. till he had -gone away and then explained what had happened | to his 
attendants, who came on the scené a little later. ‘There are also state- 
ments that complainant had ‘given out that money for licenses might be 
brought to him. _ But:the evidence’shows that this was not. the regular 
course, and. it is difficult to understand why the money should be offered 
for less than a full month of mining, and why complainant should try 
to make out the payment to be a bribe if it was tendered for a legiti- 
mate purpose. On the whole the balance of probability is in favour of 
. the view which the Magistrate and the Sessions Judge have agreed in 
‘taking as to the substantial accuracy of the ‘complainant’s account of 
7 the transaction. Hines 


Two men’ from the’ village had been arrested for illicit mining about 
a fortnight before, and the. object of -giving the 100 rupees -was to 
secure immunity for other villagers who: might carry on mining with- 
out license thereafter. Such mining is an offence under section 6 (z) 
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of the Ruby Regulation, amended by Regulation No. V of 1891, and is 
punishable with imprisonment for one year, or two years for a subse- 
quent offence, or fine, or both. _ = 
The question is ‘whether the offer of a gratification for conniving 
at the cémmission: of such an offence, not in the past, but in the ‘future, 
constitutes an offence under section 214, Indian:Penal Code. For the 
applicant in revision it has been contended that, in order'to a convic- 
tion under section 214, Indian Penal Code, the commission .of an 
offence must be proved. In regard to this point reference. may be 
made to ‘the case of Queen-Empress v. Saminatha,* in which it was 
held that the intention of section 214 was to discourage malpractices 
when offences have been really committed, But neither in- this case, 
it seems t&me, nor in the cases therein quoted,+ which relate to sec- 
tions 201 and 212, did the precise question that arises in the present 
instance come up for consideration. The point on which those cases, 
generally keer may be said to turn is that when no original sub- 
stantive offence has actually been committed, but is only supposed :to 
have becn committed, there can be no secondary offence of.conceal- 
ment or screening, because there is ‘no offender to be ‘protected ‘fiom 
the action of the law. : ete 
But here the point is quite different. The gratification -was given 
in contemplation of there being offenders, who were to be guarded 
against the law ‘by inducing the complainant, in consideration -of:the 
ratification, to abstain from putting the law in operation against them. 


“screening any person irom legal punishment for any offence, or of 


ection 214 makes it punishable to offer a gratification to any;person - 
“in consideration of that persoh’s concealing any offence, or-of ‘his - 


Saya Po 
Vv 
Quesn-EMPRESS, 


. his.not proceeding against any person for the purpose of bringing him - 
“to legal :punishment,” and these words appear applicable-not only . 


to the case of a*completed offence, but also to the cases of an offence 
in ‘progtess, and an offence proposed but not yet commenced, as in 
this'instance. . There seems tobe rio good reason why a more restrict- 


ed meaning should be read fato the language’of'the section, which.of . 


itself. is wide enough to cover all these cases. F 
I am therefore of opinion that the conviction under section ‘214, 


Indian Penal:Code, can be sustained. 


The sentence'is severe, thé maximum term of imprisonment.having i 


been imposed. The applicant’s release on security pending the-dis- 
posal of this application has been allowed. This was when he had 
already ‘served more than two-thirds of his sentence, or upwards. of 


two months’ imprisonment. If he was set at liberty under those orders, -- 


he need not be remanded to gaol, but the term of imprisonment may 
be reduced to the periodsactually undergone. I do not think it .ex- 


pedient to interfere with the sentence of-fine dnd of:imprisonment:in . ‘ 






default. 





* TLR, 14 Mad.,:400. ae ts : 
f ILL.R., 3 All,, 2793 12 All, 4,2 5 11 Cal., 619. 
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Before G.. D. Burgess, ivy: y Geb d 
Buddhist kyaungs tn: connection with section 295, Indian Penal @ode. 

: In-a:recent:case, the question having arisen whether a kyaung is a place of wor- 
Ship or an object held sacred by Buddhists within the meaning of section 29s, 
Indian Penal Code, reference was made to the’ Thathanabdaing, who has furnished 

the answer published below for information. 

In reply to, the: first question, whether a  pongyt kyaung comes under 
the description of a “place ‘of “worship,” the answer is that it- is. so 
because a kyaung is:.a place in ‘which the saughé or clergy practise 

. the religious percepts of Buddha in accordance with the sacred canon. 

The authority on this poiat is given in | the following sacred text of the 

Vintya (Pitakat) :— — 

“Yn like manner I command you, O ascetic rahans, to observe the duties to be 
performed by ascetic. vahans ina kyaung, which are these. The vahans should 
perform these duties ina kyaung. If a vahan resides in a kyadung that bears 
many -marks (of uncleanliness) which it is in the Poe of the rahan td remove, 
he should clean them away accordingly.” : 

further authority as to a kyaung being a place. of worship i ds to be. 

_ found in the Samanta-pasddika Athakatha, in these words:—~- 

«The following saying -is.true :+The priestly titensils of an ascetic vahan stand 
in the position of a ceté to a layman. 

- That is.to.say, the vahan-sangh@ s alms-bowl, utensils, hyaung, aid 
-whatever: is provided for his use, are, to be deemed sacred. objects. 
worthy -of reverence, veneration, and adoration by laymer, 


As regards the second question Whether a kyaung is.an “ oNfect : 
held sacred” by Buddhists, it is also te be answered jn the affirmative, ' 
because the sacred canon of the Buddhist law holds forth great merit: 
‘to those who worship, adore, and venerate such a place, and déclares 
it a heinous crime:on the part of those who destroy or defile it. “The 
authority as to the gaining of great merit bysthose who worship, adore, 
and venerate'a £yaung is contained in the sacréd text of the Vimind 
Vathu as follows :— .: 

“A woman, Bhaddha by name, inthe country of Savatthi, had.a happy home and 


was gifted with the miraculous power of rising up*into the air tothe height of 16 
yojanas ; : and all this was on account of the merit she obtained. by building a large. , 
kyaung.” . 

And the foiloaies authority regarding the: commission of.a kébenos 
crime by those who destroy a kyauzg is given in the Taam aire 
Athakathé or commentary on the Dhammapada text:— 
" On acertain day, during the absence of a vahan who was begging for food 
in the village, a certain ill-disposed person ‘entered into’ his kyaung with clubs and 
bludgeons. in. his- hands-and broke the vakan’s utensils and bowls and set. fire.to 
the kyuung, which was roofed with leaves for the vahan’s shelter ; but the kyaung 
did. not catch. fire.:. Then. the-man- destroyed: the kyaung with his-clubs-and: blud- 
geons and ran away. On his death this man had io appear in the Avzjz (nether- 
most) hell.’ 
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Before G. D. Burgess, Esq, C51 
QUEEN-EMPRESS. », NGA PO SAN anp MI. KIN.: - 


' ‘The accused was convicted and sentenced under section 295 for defiling a place. 


of worship. by having sexual intercourse within the enclosure surrounding a 
Pagoda, = 3 oe 
_ Held—that it.was doubtful whether the proper construction of the word ‘defilés, 
in collecation with the words “ destroys, damages, or” would cover such an act, 
arid that the conviction should be one under section 297, Indian Penal Code, . as the 
place was a place of worship, and, on the evidence, it was a trespass to enter it 
for the purpose for’ which the accused entered it and the accused must have known 
that the religion of the Buddhists who worshipped at the pagoda was likely to be 
insulted thereby. 
References: 
Maxwell on the Interpretation of Statutes, 403, 404. 
I..L. R., 10 Mad:, 126.» : 
THE accused was convicted under section 295, Indian Penal Code, 
of defiling a place of worship on the following evidence given by an 


akwetgaung: “1 was passing through Ayu pagoda when I saw the. 


“accused cohabiting with Mi Kin, whois said to haveabsconded. To 


‘see the ‘accused doing.so would naturally wound our feelings and 


‘insult our religion.” 

_ Cross-examined— The place was used for worship and held sacred 
“by Burmans, and the offence was committed within the enclosure 
‘surrounding’the’pagoda.” 

‘Inreply toa reference regarding the conviction, the District Magis- 
trate has ‘cited the case of Rutna Mudali,* with respect to an actof 
this.kind amounting*to defilement ; but he doubts whether an offence 
was committed under section 295, Indian Penal Code, as the act was 
probably done secretly, with the intention that no one should know of 
it: Inthe-case quoted, however, it was not considered that the ac- 
cused’s “ belief that the act would probably not be detected would 
make any difference.” ‘The place—the enclosure -surrounding the 
tomb of a Muhammadan fakir—was held not to be a place of worship, 
but the conviction was upheld under section 297, Indian Penal Code. 


The conviction in the present instance may be sustained under the 
samesection. ‘The place was a place of worship, and, on the evidence, 
it was a trespass to enter itfor the purpose for which the accused 
entered it, and the accused must have known that the religion of the 
Buddhists who worshipped at the pagoda was likely to be insulted 


thereby. 
I think it is very doubtful whether an offence was committed under 


section 295, Indian Penal Code. . 








*I, LR, 10 Mad., 126, 
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That section says: “ Whoever destroys,-damages, or defiles any 
“ place of worship, or any object held sacred by any class of persons, 
“&c.” The words “ destroy ” and “ damage ” have obviously a phy- 
sical or material ‘signification, and'on the usual principle of construc- 
tion of ejusdem generis a similar meaning is to be assigned -to the 
word ‘ defile: “ Defile ” itself is a word of hybrid origin, but the 
main root “ file,’ “foul,” is English, and it may ordinarily be under- 
stood, especially in collocation with such words as" destroy’ and 


“ damage,” in the primary physical sense. In section 277 of the 


Penal Code “ foul” is employed in its primary meaning. 
‘Thus, in an English Act the prohibition against “taking or destroy. 
ing” the spawn Of fish has been interpreted as indicating a dishonest 
or mischievous“ taking” because of the word ‘«destroying ” with 
which it is associated ; and in another the words “ to shoot, cut, ‘stab, 
or wound ” have been restricted in the interpretation of the last term 
“ wound ” to injuries inflicted by an instrument* 
_ The conviction may accordingly be altered to one upder section 
297, Indian Penal Code. : 
~The “sentence “requires tio interference as accused could have 
appealed.. a Bees — 





* Maxwéll’on the. Interpretation of Statutes, 403, 404.° 
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Before G. D. Burgess, Esq., C.S.1. Criminal Appeal 
NGA AUNG BWIN anp NGA PO SWE ». QUEEN-EMPRESS, We. ren o 
. Murder. : ee 


Proof of death, Identification of body. Presumption from circumstances at- 
tending disappearance ‘of deceased without finding corpse. Abetment, Confes- 
. Sions. of abettors. Murder excluded from exception in section .94, Penal Cede, as 
to thing done under compulsion of threats causing “apprehension of instant death, 
Examination of accused in Court of Session. Medical evidence. 

THE facts of this case being fully set out in the careful. judgment 
of the Sessions Judge, and the points in favour of appellants having 
been fully put forward by their learned Advocate in his argument, it 
is unnecessary to do more than'state and consider the objections which 
have been made to the conviction. -. 

The first objection is that the appellants have been prejudiced by 
the absence*of two other men concerned in the case, whose alleged 
absconding has not been legally proved. There is no good’ ground 
for this objéction. The evidence of Police Sergeant Po Ka is that 
these two men, Nga Teik and Po Gaung, were ordered to remain in 
the Head Constable’s house while enquiry was being made, and that 
subsequently when they were sent for they cculd not be found. The 
District Superintendent of Police stated in evidence that they were 
not arrested, though every endeavour was made, and that he per- 
‘sonally searched, for them in the villages.. There is no evidence. on 
the other side that they could be, found, and the trial of the 
appellants could not be deferred indefinitely till every one- accused 
in. the case could be discovered and apprehended. The second. 
objection is “ that the evidence of. identification of the deceased Tha 
‘“ Myaing by other means than the corpus is open to miscarriage of 
“‘sjustice.’’? The case for the prosecution is that Tha Myaing. was 
thrown into the Irrawaddy witt. his hands tied behind his back. at a 
spot known as the Kambani or Kabani whirlpool, which is said. to be 
near Mingun above Mandalay. The body, supposed to be Tha 
Myaing’s, was found somewhere near Sameikk6n, which is not. far 
from Myingyan. As it takes a’steamer the best.part of a day to go 
down stream from Mandalay to Myingyan, the distance must be con- 
siderable. The Sessions Judge says 20 or 25 miles, but this is appa- 
rently an Undér-statement. A body corresponding to the body found 
at Sameikk6n was seen near the Kabani whirlpoo] on the 17th Feb- 
ruary, and the body at Sameikk6n was seen there onthe 49th. What- 
ever the-precise, distance might be, there is no doubt the body could 
have floated down with the current from Kabani to the place wiere it 
was found between the 17th and 19th February. It is impossible to. 
doubt the-identity of the body seen at the one place with that found at 


the other. 


Nea Aune Bwin 
v. 


QuEEN-EMPRESS. 
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entitled 


Both at Kabani and at Sameikk6n the body was seen witha white 
jacket on and with the hands tied behind the back with a red rope. 

The body had a wound on the'mouth and another on the back of 
the neck, and the anus was rather destroyed. “There were also cer- 
tain tattoo marks. * : ar ae cae 

On the 21st February the District Superintendent of Police went 
down to Sameikk6n and disinterred a body buried’ onthe river-bank. 
There seems to-be no direct evidence that this was the body previous- 


‘ly spoken of, but: doubtless. from. the circumstances mentioned it must 


have been the same. The head, howéver, had then disappeared. 
There was a large hole at the anus, and a note was made -of, the tattoo 
marks. “There is some discrepancy in the descriptions given of the 
tattoo marks, probably due to defective memory or imperfect observa: 
tion, but the general character of the marks‘is clear, and the father of. 
Tha Myaing proves that his son bore marks of this kind. ‘It is quite 
true, however, as argued for appellants, that it is possible that more 
than one man might be tattooed inthe same way exactly, though it 
seems far from likely. co reas 

The body was found tohaveon a jacket above with a jersey: under 
it, and these are shown to be such as ‘Tha Myaing was. wearing: The 
réd cord with which the hands were bound was such as is. supplied to 


the police for their-da slings, and Tha Myaing wasa police constable 


and was catryinga da. The Kabani whirlpool was dragged, and on 
the 6th Marcha dungyz'was found, which has been identified by his 
parents and a fellow-constable as. Tha Myaing’s. ‘There is some con- 
tradiction about the sewing of a tear in this garments apparently, but 
there is no reason to doubt the good faith of the witnesses or their 
“No one of these various circumstances alone would be sufficient 
evidence of identity. The several articles of clothing might have bes 
longed to other persons; the tattoo marks of another man-might have 
been like Tha Myaing’s; and the red cord might have come’ from 
elsewhere than the police stores. But when thre is found to» .bea 
concurrence of all these circumstances, the improbability of mere 
coincidence is so gréat that no man of common sense could ‘reasonably 
refuse to reject the theory of chance. Dead bodies with their hands: 
tied behind their backs with red cord and with wounds on them are 
not to be found every day floating down the river, and the identity of 
a body thrown into the river at one spot in this condition with a body 
found in a similar condition at a spot lower down within a moderate 
time afterwards may be believed with perfect safety for the practical 
purposes of life. ‘Tha Myaing disappeared on the oth of February 
and ‘the body was'seen near the spot on the 17th. The body would 
probably sink at first and, as shown by the later finding of the’ lungyi, 
tlie whirlpool appears to possess retentive powers. — - 
But it is unnecessary in reality that the identity of the body’ should 
be established. If a man is thrown into the river in deep water with 
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his hands tied behind his back, and tied up in his saung, as according Nea Aune Bwin 


to the appellants’ own statements must have been the case here, and 
if from that moment the man is never seen again alive either by his 
parents and relatives or his comrades or by any one else, although up- 
wards of seven months have already elapsed, the natural presumption 
is that the man has been drowned,-and no Court of Justice could in 
reason refuse to make it whether thé man’s body is found or not. If 
Tha Myaing was not drowned when the appellants’ companions threw 
him in the river, it should be shown what else has or could become of 
him, 

. There can be no reasonable doubt that Tha Myaing is dead, and 
that if any life was left in him after wounds given him by appellants’ 
companions, it was taken away by drowning. It is to be observed 
that the cause of death is entirely to be inferred from circumstances 
because there is no direct proof of the cause of the death of the body 
found. , : 

Passing over the third objection for a moment, the fourth and last 
objection is that the evidence is contradictory and discrepant. Be- 
‘sides the discrepancies already dealt with, the only other contradic- 
tion apparently is betweefl the statements of the appellants them- 
selves and the witness Po Ka as to whether the. appellants were going 
in front of or behind the party when Tha Myaing was taken down to 

the river-side, and it is not a matter of any great consequence. 

The only remaining objection is the third, that the conviction is 
wrone in law under the sections of an offence under which the appel- 
lants have been found guilty. ‘ 

It is clear that the killing of Tha Myaing was murder. He took 
down the names of appellants and their companions as gamblers, and 
when he would not yield to entreaties not to report thenfhe was fol- 
lowed, seized, and cast bound into the river. It is immaterial whether 
he was wounded before he was dfowned or not. There was nothing - 
to reduce the offence to less than murder. The only question is 
whether the appellants took partin the murder. There is evidence 
of Tha Myaing being led off by Nga Teik, who put. his arm round his 
neck, with Po Gaung behind him carrying 2 drawn da, the appellants 
following. What happened after this there is nothing but appellants’ 
own statements to show. They say that they were compelled by Nga 
Teik on,pain of death to keep watch—one on one side and one onthe 
other-—to see ifany people were coming while Nga Teik and Po 
Gaung disposed of Tha Myaing. Nga Teik told Po Gaung totie Tha 
Myaing’s arms behind him and to take off his jacket, that is, his out- , 
side police jacket apparently, and, says Po Swé, “ these two then took 
Tha Myaing near the Bank; I then wentto keep watch as ordered.” 
After this they heard two or three: splashes in the watér, and when 
they rejoined the others Tha Myaing was‘gone, and Nga Teik said 
they hhad tied him up in his blanket and thrown him into the river. 
They were threatened with death if thev should divulge anything. 


De. 
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Nea Auxe BWIN Before cowg after Tha Myaing the second time when he was seized, 


Nga Teik, when be had followed and ‘vainly endcavoured to. persuade 





Quust-Emensss, D 


ignorant. that he.was to be. killed. 





-him.to let them off the first time, returned to his companions and said, 
“Jet us.cause him to disappear.” The termused was ‘‘ pyaukpyet,” 
and Nga Pi, one of the men, says he was then frightened and left the 
others. He explains.the expression as being equivalent to “ kill.” 
‘The radical meaning of “ pyauk” is to disappear or be lost. The 
“meanings given in Mr. Stevenson’s new dictionary secm to be to die 


Out as a race,;’. “to. be.destroyed.” If Nga Pi put so dangerous a 


construction on'the expression, it is difficult to understand why the 


appellants should have supposed it did not mean what Nga Pi thought 


it did, but possibly they might imagine tbat it was not meart seriously. 
According to Po Swe, Nga Teik made a further effort to dissuade. Tha 
‘Myaing from informing against them, and it was when he would-not 
listen to this last entreaty that he was seized. It is in the appellants’ 
favour that they all went after Tha Myaing without weapons, but 
when Tha Myaing was seized by the throat and his own da was drawn 
against him, and his arms were bound behind his back, and ‘he-was 
taken to.the water's edge,-it is impossible to see. how they ‘could be 


~ There. is no: proof that the appellants were under the apprehénsion 
of instant death,-asthey say they were, and, besides, the exception in 
section 94, Penal.Code, excludes ‘the offence of murder. Moreover, 
they. could have got away, for Po Swe says he proposed to Aung Bwin 
‘to.run away,-but Aung Kywin declined. ‘The appellants clearly aided 
intentionally in the commission of the murder‘by keeping watch while 
the jdeceased. was, being killed, and; heing present on the spot at the 
time as. abettors, they.are by section 114, Indian. Penal. Code, placed 
in the position:of principals. . “ ce oe, 
It.is possible that the appellants took a.more considefable share in 
the.murder. than. they have admitted, but onthe whole the probability 
is that; they have given a substantially true account of the affair, and’ 
that the..part. they took.was the subordinate 6ne, they describe. Their. 
revelations seem. to haye brought the case to light, and it is on their 
own admissions, to which they have adhered, that their conviction” 
rests, ‘They .are both young, Po .Sweis age being.stated as 23.and 
Aung..Bwin's as.47, -These extenuating circumstances may. be a rea- 
son for seeking the clemency of Government, but they cannot by_law 
haye any effect in reducing the sentence, which is the only one that. 
could be.passed short of death. ie haa eg 
- The appeal of Nga Aung. Bwin and Nga Po Swe is dismissed. 
- The.appelianis were examined in t/ Court of Session .without ap- 
parently the provisions’ of sectigén 364, Code o: Criminal Procedure, 
being complied with, and the deposition of’a medical: witness, who, 
however, was giving evidence ..partly about-a mon-medical matter, was — 
admitted without the. provisions -of section 50g having been duly at- 
tended to,-but these circumstances Were of no actual consequence to 
the accused, © 
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Before G. D. Burgess, E'sq., €.8.1. 
NGA MYT v. QUEEN-EMPRESS, 


Murder and abetment of murder—Causing death by administration of poison 
with assistance of innocent person—Statement of deceased person as to the ‘cause 
of his own death and as to the cause of the death of another person occurring in 
the same transaction—-Covfession—The provisions ef section 533, Code of Criminal. 
Procedure, render it compulsory on a Criminal Court to take evidence that ani ac- 
cused person has duly madea statement recorded under section 164° when the 
provisions of the'section have not been fully. complied with by the Magistrate, 
although the accused may have admitted making the statement. 

THERE can be no reasonable doubt from the evidence in this case, 
which is set out with sufficient fullness in the judgment* of the Sés- 
sions Judge, that the twc deceased, NgaShwe Kyi and Nga Ngwe 
Eik, died from the effect of some irritant peison contuined in .a cup of 
what was supposed to be cocoanut water. Nga Ngwe Eik, when he 
bécame sick, said that he had*drunk of this liquor, and Shwe Ka 
proves that Nga Shwe Kyi went into the room where the'liquor’ was 
Peed ready, upon an invitation to drink it. It is unnecessary to 
discuss the question whether, under section 32 (7) of the Evidence 
Act, the statement of Nga Ngwe Eik that Shwe Kyi had drank’ first’ 
Lala be relevant or not as evidence of the cause of Nga Shwe Kyi’s’ 

eath. er 
That the cup contained poison is to’ be inferred from the citcum- 
stances that*the two men who drank its contents became: sick very 
shortly afterwards, vomited, and died in the course ofa few houis; 
and that their bodies turned black soon after death. As the corpses, 
according to the custom ofthe Pun race, to which the deceaséd : men’ 
belonged, were cast into the river, there was no possibility of obtain- 
ing more precise evidence as to'thé canse of death, That the liquor, 
with the substance in it, was handed over to Shwe Ka (who placed it 
in the pesition where the deceased came to drank it) by appellant is 
admitted even in appeal, and it is. proved that appellant” specially 
sént for Nga Shwe Kyi to drink the liquor. He’ meant’Shwe Ka’ to 
share the liquor with Nga Shwe Kyi, but his purpose was frisstrated 
by Shwe Ka going‘to breakfast. That'appéllant knew that the sub- 
staice put in the liquor was’poison is shown by his admissions’ in his 
examination by the committing Magistrate. He used the, ambiguous 
word 'se, or drug, in Burmese, but he explained what kind‘of dtug’ it 
was later on by saying that his purpose was to kill Shwe Kyi. 

The motive was reverge, as stated by himself, Shwe Kyi having 
taken his sweetheart: The appellant made a confession to the” Town- 
ship. Magistrate, which, not having been recorded in entire comptiance, 
with.tke provisions of section 164, Criminal Procedure Code;: shou!d 
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Sacra ‘have been proved under the provisions of section §33. Appellant in 
Quzen- Emprass, his examination by the committing Magistrate acknowledges) that he 
had made the statement, but it was obligatory on the Court of Session 
to “take evidence that stich person dily made the statement recorded. s 


The accused’s acknowledgnient before the District Magistrate 
‘amounted to an admission that he had said certain things as written 
down'in the document to,the Township Magistraté, “but what was 
wanted was. evidence to make the document itself. admissible as a 
confession of the. accused ‘recorded with the several formalities and: 
precautions prescribed by law in< that behalf. 


There is, however, sufficient evidence without having this document 
proved under section 533. 


It appears that the sopelantne desiring to kill Shwe Kyi and in- 
tending also to kill Shwe ‘Ka, made over the liquor containing the 
poison to Shwe Kain such a way that Shwe Kyi drank part of it 
immediately and that Ngwe Eik, instead of Shwe Ka, drank the rest. 


The charges as originally drawn were under sections. 302 and 301 
and 302, indian ‘Penal Code, but the Court of Session has altered 
them to charges-of abetinent of murder -under sections 3c2 and tog, 
tio and 111. It may be doubted whether this is correct and whether 
the’ instrumentality of Shwe’ Ka made any difference as to the appel- 
dant’s aet. Practically he made Shwe Kyi take poison by sending 
Shwe Ka, who knew nothing about the poison, to call him, arid the 
-employment of Shwe Ka was rather the abetinent -of-an act. than the 
abetment of an.offence. But at any rate the conviction is correct in 
substance, whether sections relating tu abetment are added to section 
302 or not. The appellant is undoubtedly guilty of murder and a 
capital sentence is the only one that could properly be passed. The’ 
appeal of Nga Nyi is rejected. ' 

Sudgment of Court of Szssion. 


- THE accused Nga Nyi is charged. under sections 302, 109, ‘TLO, 
indian Penal Cade, with having instigated Nga Ka to’ give ‘poison to 
Shwe Kyi; who died in consequence of taking the poison, and with 
having instigated Nga Ka to give poison to ‘Shwe Kyi, Nga Ka having 
-given the poison to Ngwe Eil, who died in consequence. 

‘According to thé-evidence ‘for the presecution, at: a feast held at 
Nansauk village the accused gave a boy named Nga Kaa cup contiin- 
ing a liquid, which he ‘said. was cocoanut water, for him and Shwe 
Kyi to drink. The accused. was very particular in arranging that 
Shwe Kyi should drink cocoanut water and sent Nga Ka to call him 
for that purpose, After making sure that Shwe Kyi was coming, the 
accused gave Nga Ka the cup .and told him to drink the: cocoanut 
_water with Shwe Kyi when he came. . The accused then went away. 
As Nga Ka was also going away to breakfast, Shwe Kyi came’ and 
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Nga Ka-told him that there was some cocoanut water for them and 
that he himself was not going to drink as he was going off to break- 
fast. Shwe Kyi then went ‘into the room where the cup was. Some 
time afterwards Shwe Kyi and a youth named; Ngwe. Eik: were 
sitting at breakfast when they were suddenly seized with sickness ; 
they vomited for somejjtime and then died. Shwe Kyi had before 
this been quite well. He died without making any statement as to 
the: cause of ‘his illness; but Nga Eik said that he had drunk some 
cocoanut water which had been given him by Nga Ka and that Shwe 
Kyi had drunk some first. The accused, when questioned, at first 
denied: having given Nga Ka anything.”, But before the Myodk he 
admitted that Nga-Ka's story was true and that he had mixed poi- 
son with.the cocoanut water and had given it to Nga Ka, knowing it 
was poison. This is a confession, and the provisions of section 164, 
Code of Criminal Procedure, have not:been fully complied with. The 
accused, however, admitted before the committing Magistrate that he 


made the statement recorded by the Myodk. It seems unnecessary 


'tlferefore to take evidence on that point under section 533, Criminal 
Procedure Code; moreover, before the District Magistrate the ac- 
cused admitted that he had given poison to Shwe Kyi because Shwe 
Kyi had married a girl whom he loved. Again, before me he admitted 
that he had given the medicine (or poison) to try if it was good, and 
as it was good, Shwe Kyi had died from it. The case thus depends 
to a great extent on the evidence of ‘Nga Ka and on the admissions. 
of the accused. '‘ There is, however, evidence in support of Nga Ka's 
statements. x , 
~One witness saw him and the accused speaking together in th® 
room; another saw them speaking together’ on the road. There is 
also a scintilla of evidence in support of the accused’s story of his 
cause of enfhity against Nga Shwe Kyi on accosnt of the girl Ma Me. 
It is to be noted that in this Court the'accused altered his account of 
the reasons for his enmity against;Shwe Kyi. But whatever the cause 
may have been, there seems no reason to doubt that he had a grudge 
against Shwe Kyi and that he really intended to kill him. If Nga 
Kaand Shwe Kyi had drunk the poison the guilt of their murders 
would probably never have been brought home to the‘accused. 
As regards the cause of the deaths of the two men Shwe Kyi and 
Nga Eik, itis no doubt matter for regret that there is no medical 
evidence available. The; disposal ofthe bodies in the manner de- 


scribed by the witness. Nga Nyi, by casting them into the river, effec-— 


tually precluded any post-mortem examination. There is, however, 
no doubt as to the cause. of their death. They both died in an un- 
natural manner with most distressing symptoms after drinking some- 
thing which the.accused admits to have been poison. That these twe 
men. were poisoned has not been questioned by the accused and is 
clear to demonstration. ts 


Nea Ny1 


v. 
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Nea Nyx The only defence which the accused sets up is that he received 
v _ the poison from Shwe Lén and that Shwe Lén apparently told him to 
Qugen-EMPRESS. ¢ry whether it was efficacious. He therefore tried it on his enemy, 
and as it was efficacious, his enemy died. The defence is practically 
valueless, 2 ose 
- Maung Shwe Lén, the person named by the accused, denies’ that 
he gave him the poison. If he had done so it would not have affected 
the guilt of the accused. ae 
- I consider it proved that the accused gave poison to Nga Ka, telling 
him that it was a harmless drink and that. he and Shwe Kyi were to 
drink it; that the’accused knew that the drink was poisonous, and 
that ‘he intended Shwe Kyi to drink it and to die; that Nga Ka gave 
the drink to Shwe Kyi, probably without any know!edge of its char- 
acter ; that Shwe Kyi and Ngwe Eik drank the poison and died from 
the effects of it, The accused is clearly. guilty of abetment of murder, 
the casé as régards the first charge being exactly met by section 110, 
Indian Penal Code. : u 
I convict the accused Nga Nyi of the abetment of the murder of 
Shwe Kyi and of-the abetment of the murder of Nga Eik. ae 
The crime was one of exceptional atrocity. I can find no circum- 
stances to extenuate the guilt of the accused. 
On the conviction on the first charge, namely, the abetment of the 
murder of Shwe Kyi under sections 302 and 109 of the Indian Penal 
Code, I sentence Nga Nyi to be hanged by the neck till he is dead.. 
On the conviction on the second charge it is not necessary to pass 


a senténce, 

The sentence now passed is subject to the confirmation of the High 
Court, to whom the proceedings will be submitted. 

The accused is informed that if he wishes to appeal to the High’ 
Court he must do so within seven (7) dzys. 
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Before F. S. Copleston, Esq. 


NGA.KYA MYIN 7 QUEEN-EMPRESS. 
Indian Penal Code, s. 302. on 

‘The two appellants, each of them 14 years old, killed a child of 8 years of age, 

- Both made confessions on three different occasions, which must be accepted as 

true, so far as they inculpate the person making them. Each says the other was 

the first.to begin striking the deceased. There is no legal presumption -to be 

made in their favour. The Sessions Judge sentenced both the accused to death, 

because the two-boys appeared to be fully aware of the nature and consequences 

of their acts, and that they were committing an: offence, and because he considered 

himself bound, in spite of the youth of the accused, to inflict the extreme penalty. 

’ Held—that the Court might properly take into consideration the youth of the 
accused, and that. the capital sentence was not necessary. 


NGA Kya Myin and Nga Po Ka appeal from the conviction and 
sentence of death passed upon them by the Sessions Judge, Central 
»Davision, untler section 302, Indian Penal Code. The evidence 
against the appellants is circumstantial, and there is not very much 
of it; but both the accused made confessions on three different. occa- 
sions, once to.the Subdivisional Magistrate before the enquiry, once 
‘at the enquiry, and again to the-Sessions Judge. These confessions, 
if believed, leave no room whatsoever for doubt as to the guilt of:both 
accused Nga Po Ka, before the Sessions Judge, admitted ‘that he. 
struck the deceased with the billet of wood. Previously he “had ad- 
mitted striking degeased with his elbow and fist. Although in appeal 
the appellants say, that they were forced or frightened into making. 
these confessions, there is no ground for believing these. statements, 
andthe confessions must be accepted as true so far as they. inculpate 
the person making them. Each accused says the other was the first 
to: begin striking Nga Hla Pe, the deceased. Who really did so 
canvot .now be known, They appear to have been equally guilty, 
and must be treated as such. The victim was a child of 8 years 
of age, and was, it appears. decoyed away from the monastery in 
order to be killed, and the killing was effected in a deliberate and 
cruel way. The appellants are each of them 14 years of age. 
This they state in their appeal petitions, and the fact is also proved. 
There is therefore no legal presumption to be made in their favour. 
There can be no doubt as to the correctness of the convictions. 

The Sessions Judge has sentenced both the accused to death, and 


he has done so because the two boys appeared to be fully aware of 
the nature and conséquences of their acts, and that they were commit- 


ting an offence, and, further,"because he considered himself bound, in. 
spite of the youth cf the accused, to inflict the extreme penalty. The 
Sessions Judge quotes an English case in which. a boy of 10 years of 


age was sentenced to death. As to English law, however, it may be 
-emarked that for murder no sentence other than death can be passed. 


Criminal Appeal 
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The Judge again refers to a judgment in appeal. of this Court, and 
would apparently consider this to be aruling, that the youth of an 
offender is an extra judicial matter and is not one that should be 
considered by a Court in passing a sentence. I do not think the 
judgment in the case which I have read can be taken as laying this 


down. It is certain that Magistrates and Judges do daily take into 


consideration, when passing sentences for offences, the age of the 
accused; and I am not prepared to hold that a Court should only 
consider the nature of the offence and not at all the nature of the 
offender. It is true that the reforming effect of a sentence does not 
come into consideration in connection with a capital sentence ; but 
the need for the sentence, as a deterrent, is to be considered. 


The accused are mere boys, although they have showa unusual_ 
wickedness and cruelty, .and it is not asserted that murders by juve- 
niles are anything but very rate. The infliction of the extreme 
penalty does not appear to be necessary.to deter other young persons 
from committing a crime of this kind, nor does it seem likely that a 
reduction of the sentence would encourage those who are of moré 
mature years to expect a like mitigation of the extreme penalty. The 


‘law allows an alternative sentence, and, without saying that the 


Sessions Judge was not justified in passing a sentence of death, | 
conceive it to he the duty of this Court to pass the sentence permitted 
by law which it considers most nearly corresponds to thas which 
should be carried out, and not to pass, as a matter of course, a 
sentence of death, leaving it to the Local Government to interfere 
if it wishes to doso. I do not consider the extrenie youth ofthe of- 
fenders an extra judicial matter, and do not think that the appellants 
should undergo the extreme penalty. 

I therefore confirm the conviction of Nga Kya Min and Nga Po 
Ka for murder, section 302, Indian Penal Code, and reduce the 
sentence in each case to transportation for life.. 
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‘Before... S.:Copleston, Esq. 
NGA’SO YA 2. QUEEN-EMPRESS. 
Mr. H. M. Litter, Government.Proseoutor—for. the. Crown. 
Murder.and-cuipable homicide not'amounting.to murder. 

‘Inténtion ‘to “cause death was not “proved and could not be inferred. “The ace 
cused,‘ young'man Of 18 years, used’a stick—“a light one. ‘Gne blow was’ struck, 
Under ‘the: circumstances, it-was doubtful ‘if -accused “knéw’ that the-aét was so 
imaminéntly .dangerous-that it :- must «in all probabilitycause such hodilyinjury-as 
was likely to result in-death. That “he. knew. he-was-izhely. to-cause.the.death.of 
Nga Nyo-Yaung was to be inferred. “The blow was a very ‘severe one and-was 
inflicted on the head of a recumbent person, If the accused knéw, as: was tobe 
held, that‘He-was likeiy to.cause.death,.then: his:ast. came: within : the definition of 
section, 300, Indian’ Penal Code,.but not within that of:gection, 302,.and- section 304 
was the section applicable. a ey ice 
- Conviction altered to one under section. 304,.Indian Penal -Code, and sentence 
altered'to one Of transportation for 10 years, es 
Tue appellant: denies -having struck the deceased, and-states that 
he was .persuaded into making false confessions. @ think .it quite 
clear, considering other evidence iin theeasé, that the.confessions 
may be accepted as making it certain that Nga So Ya, the appellant, 
did strike the blow which caused the death of Nga Nyo Yaung.’ The 
question is as to the quality of the crime. The Additional Sessions 
Judge found that there was no doubt -that, “when the accused com- 
“ mitted the act, he knew that it was so imminently dangerous that it 
“ must in all probability cause such bodily injury as_ is likely to cause 
“death, and committed such act without any excuse for incurring the 
“risk of such injury as aforesaid.” . This, if correct, is of course murder. 
Later on, in sentencing accused, the Judge says: “ The Court, whilst 
“believing that the accused is guilty of wilful and intended murder, 
“cannot but feel,” &c. This is a statement of a more heinous kind 
of murder, where death ‘s actually zxfended to be caused. I do not 
think that the intention to cause death is proved or can be inferred. 






. Criminal Appeal 


No. 93 of 
1896. 
October 8. 


I have, then, to consider whether the definition previously quoted is | 


supported by the evidence and natural inferences therefrom. 


The accused is a young man of 18 years of age. He used a stick, 
apparently a-piece of a branch ofa plum tree, about 23 inches long 
.and weighing 7 or 8 ounces. That is.to say, the stick was a light one, 
One blow was struck. The Judge thought that nad the skull ofthe 
deceased been of ordinary thickness, his death would probably not 
have follgwed on the blow. There seems to me to be sume doubt 
whether, considering the circumstances’ just mentioned, the accused 
knew that the act was so imminently dangerous that it must, z” @/Z 
probability, cause such bodily injury as was likely to result in death. 
Had he used a da or a heavy stick, and suwruck the deceased on the 
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‘part on which the blow did fall, no. doubt this’ knowledge. would have 
=been fairly assumed ; ‘but: in’ the’ present case this knowledge seems 


“to me not to be inferred with sufficient certainty, and it is not. proved, 
and I think no zztention'to killcan be. inferred from accused's act, in 


-spite of the general’ rule that ne: should be taken to intend the nata-. 


rai consequences ‘of his acts. 


‘That he-*knew he was Izkely to cause the death of N ga Nyo Yaung 
may be inferred... The .blow was-a very severe one, and was inflicted 
on the. head of a recumbent person, or, at any. rate, on one who was till 
that. moment lying down and could hardly have had time to get up. 
If. the accused -knew,.as is to be held, that he was likely to cause 


- death, then his: act. ‘comes within the definition of section 300,* Indian 


Va think Nga a5 Ya is entitled to the benefit of stich poeiiner tees 
asl: have. notéd, and Lalter the’-finding from a conviction of murder 
to a conviction ‘for’ culpable homicide not amounting to murder under 
Section 304,:Indian Penal Code; and ihe sentence to ‘one of rigorous 
imprisonment for. the term, of 10 yedrs commuted to transportation 


for 10 oe ‘unger section 56, Indian Penal oie: 
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Before G. D. Burgess, Esg.. CS.1. 
NGA LUN MYA 2. QUEEN-EMPRESS. 


* . Killing of adulterer taken in act by husband of woman —Measure of punishment: 


THE appellant has-been convicted under the first part of ‘section 304, 
Indian Penal Code, and sentenced to transportation for 1o years. 


The deceased was the paramour of appeilant’s wife. The. appellant 


had cause for suspicion, and, pretending to leave home, returned to 
the house in the evening and found the guilty parties together in bed 
in the act of adultery. He had p.eviously expressed his wish to catch 
the man with his wife and thrash him. He was unarmed, but picked 
up a male bamboo stick in the house and beat both his wife and the 
deceased. Onthe latter he inflicted seven wounds, fracturing the 
skull, the cheek, and the chin. The medical officer seems to have 
thought that to cause these wounds the cudgel must have been used 
with great force. 

Under all the circumstances it would appear that in the passion of 


the moment appellant struck with’ greater violence than he was aware 


_of or had meant to do, and that he had no intention of causing.either 


death or such bodily injury as was likely to cause death, though he 
had the knowledge that he was likely to cause death, and the convic- 
tion should probably, therefore; be under the latter part of section 
304. : ’ : : 

The most inrportant question, however, is as to the proper measure 
of punishment. There can be no déubt that the sentence passed of 
10 years’ transportation is excessive: It does not sufficiently: allow 
for the fact that the provocation was one of the gravest kinds which 
can,be given toa man. The appellant, no doubt, had to lay his plans 


“for testing the correctness of his suspicions, and detecting and sur- 


prising the adalterer in the fart, but he could hardly do otherwise, and 


at the moment the provocation was sudden and quite sufficient to rob . 


him of all self-control. : 

In some countries the Penal Code provides specially for’ the reduc- 
tion or even the entire remission of punishment for the slaying of an 
adulterer taken in the act. The Indian Penal Code, like that of most 
other countries, makes adultery punishable as a crime. oe 

But in India the limit of punishment is five years’ imprisonment, 


‘Criminal Appéal 
No. 3 of . 
1894. 


ereomen 


and in this instance the adulterer has suffered death at the hands of | 


the husband. However the matter: may be regarded from a moral 
point of view, thélaw forbids the husband to take vengeance into his 
own hands, and, if he chooses to avenge his injury himself, he does so 
at his peril. At the same time the amount of punishment to be im- 
posed is discretionary, so that while it is made sufficiently severe to 
deter the injured husband from resort to excessive violence, it may 
not be made so severe as to encourage <dulterers with the hope of 
immunity from immediate chastisement. 
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Nea Le Mra The appellant has referred-in:his:appealito cases of grievous hurt 
ne in which. comparatively light sentences were passed. . These cases are 
Quendiaeness: not known here, nerdoes.it: appear. that they.were such as the pre- 
sent. To. meet.the conditions of this. case, it.séems probable that 

a sufficiently deterrent ‘punishment, which is ‘the Principal object in 

view, ‘will\be-affordéd-by:-a-sentence:of: twovyears’ rigorous. imprisai- 


ment,. - The: sentenced is. reduced accordingly, 
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Penal: Code—304: 
Before.F. S: Copleston, Esq. 
NGA THU DAW.alias NGA SHWE TON 2. QUEEN-EMPRESS. 

_ The Court did not find that the accused intended to cause death, nor was it 
fourid that :the act: was - done .with:. the -intention of causing any-bodily imjury.such 
asthe-offender ‘knew:to-be likely;to.cause. death, nor. that the. offender. knew: that: 
his act was so imminently dangerous that it must. inall probability cause.death or. 
such bodily injury as was likely to cause deain. : 

’ Held—that'the - accused ‘must be-tdken to have known that.the’ blow he dealt ‘on 
.thé headwas likely to cause death, but-without any. intention :to-cause déath.’ 
Conviction altered to.one under section 304, Indian Penal ‘Code, .and.sentence:to: 
eight years’ rigorous imprisonment. ~ a i mE 

sa ak nahi J. L..B., 4593 S.J, Ls B., 308; 1. L. R.,3 All, 776 3: Be J 
- THERE is.no doubt.that the appellant caused the death of.thede-. 
ceased.Nga Aung. This is not denied. The appellant, on-whose,con- 
fession in.great part the.conviction resis, states.that he:picked . ixp;.the ” 
stick (the exhibit) from the ground: and followed-Maung Aung and 
‘struck him two blows—one on the neck and one on. the head-on 
which Maung Aung fell down on the ground. Nga. Po ThugDaw.de- 
nies that: he had any intention to. kill: -The Séssions Judge in ‘his 
judgment-wtites :—- beth ate 
“The Court cannot decide what was. in the mind of accused.at the.time, he 


struck the’blow, but ihere can be no doubt thiat.in striking the blow, Ke must have . 


been aware: that he was:-likely to cause death and ‘that he was indifferent as to 
‘ whether:he-caused death-ornot. ‘The. Court: will presume that the accused; wlien 
striking deceased with such.a piece of wood as that-before the... Court, mustihave 
known that. he was likely to break the skull of the deceased and that. he. was-there- 
forelikely to cause death.” oe: ae raves 
"The ‘piéce of* wood used’ is not fully. described, but: the "Sessions 
Judge in ‘his. judgment. records that it is 43° feet long, hard, and heavy, 
awith some bark still adhering, andtapering from the thick-end;': The 
imédical evidence is to the effect that ‘‘this stick could have caused 
the blow; great force must’liave been used.” eels 
: Tivus iti appears:that tne Judge did‘ not find: that -the-accised in- 
tended:to-cause death. This: disposes-of clause:1; section joo. Nor 
was it found that the act was done with-the-intention of ‘causing any: 


Criminal Appeak 
No. 96 of 
1895+ 


particular. bodily injury, such as. the offender knew to-be likely to _ 


causedeath,. That is to say, the accused is: not: founid*to have intend- 
-ed to-fracture.the skull of the deceased. The case, then, appears not 
to fall under clauses 2.and 3, section 300, Indian Penal Code. Nor 
does it appear that the offender knew that his act was so imminently 
dangerous that it must inall probability cause death or such bodily 
injury as was likely to cause death. The offender was, as the Gov- 
etnment Prosecutor argues fairly enough from the evidence, about 15 
years of age, and it can hardly be assumed that he knew exactly 


N ca Tav Daw 
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what would happen when ‘he struck a blow with a stick even of 44 
feet long. Itis a pity the weight and dimensions of the stick were 
not recorded accurately ; but as it had some bark on it, it may be 


taken that it was nota stick kept as a Zathz-or club for offence ‘or de- 


fence, but a stick lying about and picked up at random, 
~ The Civil Surgeon says that great force must have been used, such 
force.apparently as a lad of 15. would hardly be. expected to possess, 


or suppose himself to possess: 


.. 1 am.of-opinion then that. the Sessions Judge’s findings, as express- 
ed and quoted above,. are correct, namely, that appellant..must: be 
taken to have. known that the blow he dealt on the:head. was: likely:to. 
cause death, but not that the most probable result of the blow was’ 
déath.: |. . 

On this finding, as the intention.to cause death or fracture of the 
skull is‘ not found, the case would fall, not under section 300 (murder), 


but it would come within the last portion of section 299 as culpable 


homicide, and this. culpable homicide would not amount to murdeér, . 
The crime is:‘thus punishable under the second ‘clause of séction 304, 
Indian Penal :Code.* 

_ ‘The age of the offender carinot be left out of account in dealing with 
thé case, whether in considering if the offence amounts to murder or 


-only to culpable homicide not amounting to murder, or in deciding on 


' the appropriate punishment. . Had I been able to support’ the convic- 


_tion under section 302, I should still have been unable to confirm ‘the 


sentence of death, as the. circumstances and. the. age .of the offender 
would, in’ my opinion, have rendered the infliction of the extremé 
penalty unnecessary. 

_.In appeal the following judgments have been referred to:—Nga 


_ Po Aung v..Queen-Empress* ; Queen-Empress v. Nga Po Thet t+; 


Queén-Empress v. [du Beg}; and the case of Maung U and seven 
others’ v. Queen-Empress.§ These degisions may be usefully. con- 
sultédin’ such cases as that now before this Court... hs 
. L alter the.conviction of Nga’ Po Thu Daw alzas Nga Shwe Tin‘to-. 
one under section 304, Indian ‘Penal Code, and the.sentence to eight’. 
years’-tigorous imprisonment. 





-LL-R., 3 All., 776% 
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Penal Code—3o4A. 
Before G. D. Burgess, Esq. CSI. Criminal Revision 
Tey a see Bees woe No, 1234 of 
-QUEEN-EMPRESS v. NGA KYIN, ates 


Causing death by doing rash or negligent act. 


’? Death resulting from rupture of greatly enlarged spleen: caused by slight kick 
with bare foot—Nothing to-show ‘rashness—No offence committed except volun: 
tarily causing hurt. . See ~ h 
THE reasons for this conviction are given in the following judgment 
of the Magistrate :— : rae 
“The accused in this case is sent up fromthe Myittha police guard, charged 
‘under section 304A of the Indian Penal Code with the offence of causing the death 
of his wife Mi Sin by doing a rash act not amounting to culpable homicide, names 
ly, kicking her during a quarrel. The facts of the case are as follows: Early on 
the morning of the 24th instant the accusea went out to another village on business, 
leaving His wife at home, who was suffering from fever. ‘On his return, feeling 
“hungry, he went to look for his breakfast. He found there was only rice and’ some 
* pounded chilly. He asked-his wife whether any curry was prepared for him.. She 
answered that as she was ill she could not do anything and the meals were ipre- 
pared by her nephew The accused thea satirically replied that he would have to 
eat whatever was prepared for him, The wife cried out and he told her to be quiet 
in a somewhat harsh tone and abused her also. She in her turn abused ‘the ac- 
cused, who, getting hot, got up and gave her.two kicks on the hip (according to.ac+ 
eused’s story) whilst she was lying on her bed. The ‘accused contintied with. his 
repast, but on looking round a short while after he saw his wife in fits. _He ran to 
shampoo her, but his advances were repulsed. There was no one in the house at 
the time. The aécused got frightened: and ran to-call‘the first witness U.Gaing, 
who tried to feel the pulse of the deceased and apply. snuff to her nose, but finding 
that life was extinct he left the house and went away. . When-the neighbours came 
the accused was foundcrying over the body of his deceased wife. The dead body 
was sent to the Kyavksé hospital and a post-mortem examination’ was held there, 
the result of which was duly récorded and filed in the proceedings. The Hospital 
Assistant who held the examination has been personally examiined, and ‘his evidence 
oes to show that the death. of the deceased was caused by the’ rupture .of: her . 
spleen, which on examination was ‘ound to be enlarged ten times its -natural size. 
he enlargement of the spleen was ‘said to be due to some diseasé of a’ malarial 
nature. He says that a slight violence, such as a kick or a blow ‘on the region of 
the spleen, would be sufficient to rupture it and cause-the death of. the patient. 
The.body of the deceased was found to be quite healthy and she would not have 
died if there was no rupture. No wiarks of any. external violence. were found on 
thé body. The accused admits that he gave the deceased two slight kicks, but on 
‘the hips. Ne one saw it, but akick onthehip wculd- not rupture the spleen. It 
was more likely that the kick-fell on the region of the spleen and: consequently 
ruptured it. It is-clear that when the accused kicked his wife there was no inten- 
tion of causing her death or causing her such bodily injury as is likely to cause death. - 
He did not know that his wife was suffering from an enlarged spleen, and he com- 
mitted the act in the heat of temper because he was abused by the deceased. This 
of course is only a mitigating circumstance, but would not save him from the 
punishment to which he is liable for his cruel act. He knew that the deceased was 
‘not well, and humanity alone, if not the natural affection for one’s own wife, shonld 
have debarred him from committing the deed the’consequences of which have sub- 
sequently proved so disastrous. ae, ‘ 


QueEn-EmprREss 
U%. ; 
Nea Kyi, . 


218. = —sUPPERBURMA:RULINGS, . [1892+ 





"Penal Code—go4A. 





_- “If those two kicks, however’shight they might -be;‘were not given, the deceased 
would have been still alive and’ would perhaps enjoy a long life. The accused... 
pleads guilty to the charge and expresses“repentance of what he has done. ° His: 
plea was that the deed.was committed in-the heat of temper without knowing the 
consequences likely to ensue therefrom: ‘He had married thé deceased five years 
ago. and had lived with ber-in affectionate terms ‘during :that period. Taking all 
the above circumstances into consideration, I do not think 4 very heavy sentence is 
called for. GNIS WR he SHS A guy. eh : 
~The deed: committed is more a misfortune than an.intentional cruelty. However, 


similar acts of cruelty. 


‘a.sufficiently.severe. punishment must be awarded to-warn others: from committing 


oy PgR as. gras, FINDING. . : ve 
-“ The Court finds the accused Nga Kyin guilty of the offence -apacified .in: the 
charge, namely, that he has caused the death of his wife Mi Sin by‘doing a rash 


det not'amounting to culpable homicide, z.¢.,*kickinig her during a qiattel; and has 
- theréby committed ancoffence’ punishable under: section'30qA - of the Endian Penal 


‘Code; ane thé Court directs that the'said- accused do -suffer-six moriths’ ‘rigorous 
imprisonmieit? : ,; ; 
: 'Section 304A-is not-applicable.to the circumstances. set out by:the 
‘Magistrate: ‘The-accused committed, and-intended to commit saccord-: 
ing tothis ‘own admission, which is ‘the only evidence, the offence of 
voluntarily causing hurt: and nothing’more. The‘hurt caused’ by‘two 
slight kicks on the hip. with, as would appear, the naked fodt, would, 
‘in. the ordinary course. of. things, be-trifling.. That the-kicks were not 
given-sttaight, but-took:effect, one or both of them, in.the.réegion.of 


_the’spleen‘and ‘ruptured the spleen ‘was of ‘the: nature of an accident 
‘unless it could"be shown -that “they were likely to miss ‘the mark 


and. that .the.probable.consequences would..be rupture,of the spleen. or - 
some'similarly dangérous injury. . There:is no :kind of:proof-tkat:such 
‘kicks were.in: any way of a’ datigerous character, and-accused had no 
Imowlege and no teason‘to suppose, so far as appears, that’ his wife's - 
spleen was enlarged and that he was.running risk-of‘any.sort: by, giving 
way-to -hispetulance, -As-a.matter-of fact, the-result-was-death, but 
thatiwas: because the deceased’s spleen was abnornially andenormouse 
ly enlarged,-so’that a very-small amount: of Widlence, whith, to’ a’ per-. 
son‘ in sound health, would'be of no conséquence whatever, ‘was ‘suffi- 
cient to.produce-a rupture and cause.death. . It :is-not suggested. that 
any‘ill-result.was inthe contemplation: of accused, and. in -his' ignorance 
of the'peculiar condition of his-wifé’s fhterior ergans his act cangot 
be considered in any proper sénse’ rash, 

‘Fhe:conyiction-was therefore: wrong and must: be: set:agide with. the 
sentence. 
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Penal Code—336, 337. 
Before H. Thirkell White, Esq., C12. 
,QUEEN-EMPRESS 2. NGA PO. GAUNG. 

Indian Penal Code, ss. 336, 337—Criminal Procedure Code, ss. 2455 248. °°. 

_ Facts constituting ‘offences under section 336 or section 337, Indian Penal Code 
—Compounding—Withdrawal. _ 
Reference: Pe : 
S.J. L. B., pp. 91, 595. 

THE accused was sent up by the-police under section 336, Indian 
Penal Code. The case was a summons case and should have beén 
tried as such, not as a warrant’ case. The facts were that at about 
half-past 8.at night the accused threw stones, some of which hit the 
complainant’s house and one of which hit his nose. The defence was 
that the stones were thrown at dogs and that they hit the complain- 
ant’s house and nose respectively by accident. The District Magis- 
trate, in view.of the ruling in the case of the Queen-Empress v. Tha 
Ku,* doubts whether the facts disclosed an offence under section 
336, Indian Penal Code. If the accused wilfully threw a stone at the 
complainant and hit him on the nose, the case would no doubt fall 
under section 352 or section 323, Indian Penal Code. If he wilfully 
threw stones-at the complainant’s house, the offence might be mis- 
chief, or attempt to commit mischief, or insult intended to provoke a 
breach of the peace, according to the intention of the accused. But 
if the statement of the accused is correct that he threw the stones at 
some dogs, and accidentally hit the complainant, it seems to me that 
the offence punishable under section 337, Indian Penal Code, was com- 
mitted. If a person throws stones at night in such a way as torun the 
risk of hitting persons who may be sitting or walking in the Street, he 
does an act, which may in itself be lawful, so rashly and negligently as 
to endanger the safety of others, and he commits the offence for the 

unishment of which section 336, Indian Penal Code, was enacted. 
fin so doing he actually causes hurt, the offence punishable under 
section 337, Totten Penal Code, is committed. This view of the law 
is consistent with the case above quoted. The case of the Queens 
Empress vi Nga Tun} may also be consulted. 

In the present case the complainant wished to withdraw from the 
prosecution, but the Magistrate declined to allow him to do so on the 
ground that the offence is not a compoundable one. It is true that 
an offence under section 336, Indian-Penal Code, is not one of those 
which may be lawfully compounded. Compounding is defined as 
“arranging, coming to terms;” and ‘compounding felony, is where 
the party robbed not only knows the felon, but also takes his goads 
again, or other amends, upon an agreement not to prosecute.”§ In 


*S.J4LB,o | +S.J,L.Bys95.. | t[CfalsoP.J,L.Byp. 425] 
; § Wharton’s Law Lexicon, ninth edition, page 160. 
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Ovesy-Reeranss section ae, Criminal Procedure Gdde;:1-think “to compound” means 
__--to'withdraw from a prosecution. for. a consideration,” and not merely 
Nea Po Gana, to withdraw. In this.case_ it ‘does -not. appear ,that=the complainant 
received any consideration for withdrawing from the prosecution. He 
wished. to do’so because the accused was ‘related to: him and had not 
wilfully done.the act with which he was charged. ‘It was open to the 
agistrate to. proceed under’ section -248, “Criminal > Precedure - Code, 
aad to, permit the withdrawal of the complaint, though he was not 
bound to. do so.“ It should be observed that section. 248 ses al as 
to. summons cases. — ; 
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Péital Codé +342; 348.: 


Before G: D. Burgess, Esq.y C52: Criminal Revistin 
MAUNG TUN HEA’ 4. QUEEN-EMPRESs. ee 


Wrongful confinement.—Indian Penal Code, ss. 342 and 348: ; ar 

, rrégulatity of proceedings in: investigation -of offence by police‘ under Chapter: 
XIV, Code of Criminal Procedure: 

Criminal responsibility of police officers detaining -witnesses unduly. or disobeying; 
di ctions of law concerning. the-detention of accused-or suspected persons in: cus- 
tody; Whether by actual physical restraint or practical coercion through féar. 
* Réfeyence,—1. L. R., 8-Cal,, 121. | Cy 
‘ok Be Bey eset apetieed an Inspector of Police who has been con- 
victed under section 348, Indian Penal Code, of wrongful: confinemént 
for the. purpose of extorting informaticn which might lead to the defec- 
tion of an Offence, and has been sentenced to rigorous imprisonment: 
forsix months He greta, Wie hee ee 
The actused -waa tried by a District Magistrate and consequent 
gtue.of.a-:special provision in the Upper Burma Criminal Justicé 
Zegulation, the sentence is not open: to appeal. The accused:has 
therefore been compelled to move this Court in revision. oes 
: Certificates: have been put in to show the excellent service: which’ 
spawned has done and the recognition of it that he has received. from. 

evernment, and it appears that the personal distinction of: the title: 
of T.D.M. has,.been conferred of him. The-sentence is’ a-.very serious: 
onetoa -man-in this position, and .the case-is of some importance. 
upsier the circumstances. It: is, therefore, to be regretted that the. 
District Magistrate passed the sentence he did.* If a severe: sentence 
was required, it oight not to. have been confined. just within the. limit. 
where no appeal lies, and any way the’case was. ofa. kind in which it 
was proper that the ordinary.remedy of appeal: should: have -beén left” 


open to the convict, : pai 
A. District’ Magistrate who passes a sentence against‘which ne- 
appeal lies, because of an exceptional restriction in force in this pro-— 
vince only, when the:case is. one of this- sort, does. not make.a due* 
exercise of his discretion... Nor eee Reick 
The offence of which the accused-applicant has been convicted is _ 
the wrongful confinement of one Ma Me.for the purpose of, extdrting.. 
from her‘information which would. lead to the detection of.a robbery 
in which.one-Ma Nyun.was.the complainant, Ma-Me lived in the-vil- 
lage of Petdaw, in the house of he¢‘sister Ma,.Than.. The. house was: 
searched, Ma.Me says,:for. propetty: supposed.'to have. been stolen by; 
her nephew..Nga Paw-Gywe., The thigyi of the village, Maung. Aung, 
Ba, says-that he went'with Shwe: Saing,; a police. constable, to seacch | 
c. 


said-were hers... Afterwards.they--went back. to Y.wathit, a village négr: 









the-house... Some sheets -were-found . by. Shwe Saing:' which, Ma 
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‘Maune Tun Hxa Petdaw, where one Nga Kyaw Hman, who was an accused person, was 


fe rons le uth . 
“.QUEEN-EMPRESS. 


examinec. -He'said-be had put the sheets under some. straw by Po 
Kin’s house. . The thugyi and Shwe Saing searched there and found. 
nothing, and. as Shwe.Saing had seen sheets in Ma Me’s house, they 
went there and got them.and took the sheets to the house of the thugyi 


-at Ywathit. There Ma Nyun ‘identified the sheets as hers, and Ma Me 


was sent for and brought before the Inspector, the accused, who was 


.then. at Ywathit. .Ma Me declared the sheets were hers and had been 


woven by.Ma Sein, and Ma Sein being fetched, bore out. this statement, 
but mentioned a different time from that given by Ma Me as'that at 
which they were.made. ._ This occurred in the evenin g and next morn: 
ing, the Ist Jazan Tabodwé, the Inspector left-Ywathit. On the 3rd 
Jazan. he returned and said that he had received orders that they were 
to go on to Tanaungdaing, where the police station was, and then Ma 
Me, thugyi Maung Aung Ba, and others went there. Ma Me was 
taken to the police-guard, ‘and after stopping in the Sergeant Nga 
Se’s house for four or five days, was allowed toreturn. ©. “e 

So far the evidence tallies, and the facts seem clear enough. The 
questions aré whether Ma Me was under the circumstancés wrong. 


fully confined, whether the accused was responsible for such “wrongful 


confinement, and whether such wrongful confinement was for the 
purpose of extorting information for the detection of an offence as 
charged. The. complainant Ma Me herself says that when she: told 


‘the Inspector Ma Sein had woven the sheets, he badé her say that Po 


Kin, another nephew of hers, or Paw Gywe, had given them to her.. 
She-said no, they were her own, and the Inspector then ordered, “lock 


‘her up inthe house at the west.” « She was taken to the house to the 


west and told not to go away, and the following evening she asked the 
Sergeant: Nga S@ to let*her return and he refused. At the request of 
the owner of the house she was removed to the thugyi’s house. Ac- 
cording to Maung Aung Chin, thugyi of Ywathit or Hnanywa, he first’ 
saw Ma Me in San Yit’s (or Yi’s) houseSand the second day in Shwe® 
‘Bo’s house; he does not mention that she was in his own house.. 
Maung Aung Chin was not questioned on this point either by, the 
prosecution: or the defence. Neither San Yit (or Yi) nor Shwe Bo: 
was called as a witness, and strong comments have been made. by. 
the defénce on the omission of the prosecution to produce them and. 
other persons who would apparently have been able to give impoxtant 
evidence ‘in the case.and on the inferences to be drawn in consequence.*. 
“The absence of such evidence certainly leaves us in ignorance how 
Ma Me was kept ‘at-Ywathit. There is besides no corroboration of Ma. 
Me as to the order given’ by the Inspector except the statement. of 
Kyaw: Hman,’who was charged by Ma Nyun with thé robbery or theft, 
and the ‘District Magistrate himself says that he receives Kyaw Hman’s 


‘evidence relating to.Ma Me with distrust.: Ma Me stated that there 


were ‘about-thirty persons present at the time, and the defence natu-. 


* See 1. L.R., 8 Cal., 121, 
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rally points out-the singular fact that not one of them should be brought 
forward to confirm her account. ; : 

The expression to lock up is a translation of the Burmese “ché% 
ta,” which does not necessarily imply locking up, but means merel 
confining or placing or keeping in custody, and it is observablh that 

-Ma Me says the Inspector said both “ pota’’ {or take or conduct) and 
 chék ta,” and that at-Tanaungdaing he first ordered “ chOk ta laik 
taw me” and afterwards alteted the order to “ po ta laik taw mé.” 

Another difficulty about the matter is that the Inspector directed 
Ma Me-to be taken to the Myoék who was then at Ywathit too, and 
this was done, and it does not appear clearly what became of her 
after quitting the Myodk. She seems to have been only one before 
the Inspector. The Myodk is one of the persons whose absence from 
the case as a witness is dwelt on by the defence. 2a 

The other witness whose absence is most strongly remarked on is 

-Nga Sa, the sergeant, who could of course explain the ~circumstances 
if te chose. Ma Me had to stop in his house at Tanaungdaing and 

“was seen there by the witnesses. Her sister, Ma Than, wanted to. 
stay with her, but the sergeant refused, plead’%g the orders of his 
superior. No particular guard over her was seen oy the fifth witness 
Nga Shwe Byaw.- Ma'Me herself says the Inspector told her not to 
leave the place. She further states that a police constable made her 
‘sit in the sun, and. Kyaw Hman says the Inspector gave orders for 
this, but Ma Me says the Inspector told her she could go up into one 
of the huts where there was a little shade. 

The complainant, Ma Me, goes on to relate that the Inspector poirited. 
his gun, which he had loaded, at her, and said: that if he fired some 
one would tumble down the well. She was then taken to NgaSé’s 
house, and his wife tried to persuade her to state that Kyaw Hman 
had given her the sheets, which she refused to do. AH these parti- 
culars are without corroboratign. It*is possible, of course, that they 
are true, but the account ex them does not seem to be sufficiently 
supported, and there is nét. enough to connect some of them with the 
accused. The story aboutthe gun does not appear a probable one; 
it seems unlikely that the Inspector would do a thing of thé kind him- 
self, and that, if he wanted ¢o frighten Ma Me, he shéuld not do so 
‘in private at Ywathit instead of waiting till she was brought to the 


poliae-station at Tanaungdaing, a place where the Assistant Superin-. 


tendent-of Police had:‘come. Besides, it would apparently have been 
difficult for the Inspector to find time for what is alleged, for he only 
reached Tanaungdaing in the afternoon and left the same night, and 
during the time he was there he had important business with the 


Maune Tun Hra 


a. : 
Queen-Emeress, 


Assistant Superintendent. Ma Me’s statements have to be recéived- 


with caution. She says there were some thirty people present at her 
interview with the Inspector at Ywathit, and yet she cannot remem- 
ber who‘heard him tell her to say that she had got the sheets. from 
Po Kin ‘or Paw Gywe, except Kyaw Hmaa, it might be, and Kyaw 
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Miltne!Tox“HEs Himan: does ‘not Say: he heard this, It is incrédible: that the Inapeetor. 


| Pe - 


would have instigated her to give false evidence-in the presence: of all: 
the: péople-collécted at the:thugyi’sthouse. If Ma Me would: makeone 
false-or exaggerated: statement, she might make another, . She wae 
herself'im the: position ofa person: in whose possession had been found. 
property’ alleged to: be-stéleny and: her account of: how she-canie ‘by; it 
was disbelievéd ‘because of 'adiscrepancy; atid her nephews: Po: Kin 
and Paw-Gywe had been arrested. It is a conimon and: simplé device: 
to-try to break. down:a:case' by ‘allegations of misconduét'ageinet: the 
police: Invsueli¢ a matter: the. police até in a difficult position: when 
as.-tnusb often‘ happen; they have no one but meribéers.of thé force to: 
support their deniak of the aécusations agatnst theni, andthe’ difficulty. 
isy of course; augmented when, as is unfortunately only too- often the: 
case, they are actually to blame-for ‘some excess of duty or irregularity: 
of procedure: : It would therefore‘be-unfair:to any police officer, and 
would: be-unsafe, to accept the statements of ill-usage against-hini ofa: 
witness: like Ma:-Mej..unless' they are corroborated.‘to “a satisfactory: 
extent:. I-donot think that there is corroboration of the kind requir- 
ed: in:the-present ‘casé) and although there is some ground for’ suspi+ 
cion;' the:‘circumstances are-susceptible of a construction less unfavour- 
able-to the‘accused-than: the-complainant is trying-to make-out. Here 
thetewas a-cértain‘amount of evidence that-the'property found inthe: 
complainant’s possession was:‘stolen, :and- some reason for: doubting: 
the-account of it: given: by het, and it might not have beé unreasonable: 
to detain her in a proper way for further investigation: The police- 
did not:sed: thein‘way to the bottom of the matter at ofice, and~- they 
wanted-to‘keep everybody: connected with it handy till they.obtained: 
mare: light. Instead of acting according to-the. préscribed procedure, 
they ‘merely-made: the! people they. wanted’-stop till they were done: 
Withthem:. This appbars:clearly enough from the evidence‘of ‘thugyi 
MaungsAung Ba; who: states heheard, the Inspector say to the Ser- 
gdéant' NigaSe at Tanaungdaing,.“ You myst keep:-Maung Kyaw Hman,® 
“ Matmg Po.Tdk; MarMe;.and the others tm:separate ‘housés in. the 
“ villagé; aatidsexamine-the complainants to detect this. case.” "There: 
may! have beet. a-hope that, if more came out, Ma Me would tell a: 
different «story, from! thée<first, but it does not follow that she was.con~ 
fined for the express-purpose of making her tell such a story.. There: 
aré-indications ‘that the accused. did not-intend anything really; wgong. 
for Maung Aung; Ba: gdeg.on to say, ‘when the Inspector left, he-said, 
“ you must ask-.the Assistant'Superinténdent. of Police if you do not 
‘Cuaderstand: anythingsin this:caser? : Sy 
. But if-this-evidence-andthe circumstances and considerations . set 
ott: above -negative;.'so- fan: as acciséd himself is concerned, the:story. 
of-an:attempt.to-extort information and. remove:.the: gravest part of- 
the-charge; itis still left plain that thé complainant Ma‘ Me was-wrong-- 
fully,;confinéd .and+ that. the. aecused ‘is responsible -at' least -for-such 
wrongful confinement.. The-evidence of Maung Aung Bajust “quoted: 
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proves that this was so at .Tanaungdaing, and it was probably so 
at the village of Ywathit too fromthe beginning. There may have Ouygsn-Empress. 
been no orders to lock the complainant up, andno physical force may ~ 
ever have been employed, but the complainant could not go away and 
she. knew, and the police knew pesfectly well, that:.she. could. not, 
Virtually she was as much in.cenfinement as if;shehad been put in 
the lock-up cage in so far as. the .essential cqnstituents of confinement 
in a legal sense are concerned. The Inspector was the principal 
police officer present and all the others were acting under his orders, 
He doubtless. meant the complainant to be: kept, and when he -came 
backhe found her still in the village, and: there’'is nothing: to- show 
that this was unexpected. He had no right to detain her,.-even - to. 
send: her: to the -Myodk.as he did. If he meant her to go-after~-that, 
he.should have given orders to that éffect,-for no one else was’ likely: 
to.give them, and he has not attempted to show that-he took any- steps: 
towards letting her go. -But if there is any doubt-as: to the -character 
of the proceedings at Ywathit, there can. be-none-as-to what. aceused: 
did at Tanaungdaing.. There he-is, proved by a- witness, who ‘dees 
“not appear unfriendly, to have given orders’ for: the complainant's 
detention, :and-she was detained. It is immaterial whether accused. 
believed or did: not believe that the Assistant Superintendent-of Police: 
in directing him to bring the complainant in the robbery-case.at’ 
Ywathit to Tanaungdaing, meant him to bting-also MaiMe -arfd' the 
others concerned. The wrongful act consists in ‘keépingy‘MaiMe-at 
Tanaungdaing in-a manner not authorized. by law. “The minor offence’ 
which was. committed ought not,-I think, to-be passed-over: in: the: 
present.case. ‘The accused, in defending himself..against-the graver 
charge, has also defended himself against the minor one, ~and’ he: fail 
.ed toclear himself of the latter. What the accused did in:this in 
stance is.-probably very commonly done by the police: in-general cither_ 
to.save themselves the- trouble of compliance. -with-the“law-or from 
worse motives. It is necessary-that tue police should distinctly uider- 
s.and that-if they commit illeg: tities of this kind -.in-défiance of the law 
they.are punishable under:-the criminal law-as -well-asdepartmently: 

-As.there is .gome uncertainty about the-intentionof aceuséd*that'’ 
the-confinement should last for as. much.-as thrée- days, ‘he-may‘Hiave | 
thei benefit. of the doubt-and ‘he. convicted-under ‘section -342; Indian | 
Penal:Code, instead of 343. ‘He:has.already suffered: somé:imprison-' 
ment, and must. have been -put:to much. expense for his“defence,-and” 
he will.no:doubt undergo more orless. severe. loss:in’-regard!+to, is 
official appointment.and . position, : so that‘it. isunnecessary to ‘impose 
& severe. punishment . now. eh ae we Ee 

‘Phe . conviction -is. -accordingly. altered ‘to one; under section -342, 
Indjan Penal : Code, -ofisinple.. wrongful confinement. “The ~seatence’ 
on:the accused Inspector, *Tun-Hla, is redueed:to-a: “fine-ofRs, -250 ‘ar’ 
about: :two months’ pay,.or in. default: two months’tigorous-imprison- 
ment: Of:the fine, Rs. 50 will be-paid ‘in- compensation -té- thé -ecom- 
plainant Ma ‘Me. . 


Maune Tus Hra 
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ei a ae Before G. D. Burgess, Esq. C.8.1. 
"F802. SHWE TIN, LAW SAING, LU KWE, asp LAW YAN (Appticanrs) 9, 


QUEEN-EMPRESS (RESPONDENT) - . 
Volenti non fit. injuvida. 
Assault or use of criminal force. 


I HAVE gone through the evidence in this case, but the findings of 
the District Magistrate in-his-judgment are in reality sufficient for al 
purposes, : are 

_ The accused Shwe Tin and his fellow accused were tried for.an 
attempt at abduction, and after a careful and patient enquiry the 
District. Magistrate found that the affair was in reality not an abduc- 
tion, but an elopement; but he convicted the accused under-section 
352, Indian Penal Code, of using criminal force to complainant, and 
imposed the heavy fine of Rs. 250 on the- first accused, and fines of 

40 rupees each on the others. = ms; 

The object of this application in revisionseems to be principally 
the vindication of the first accused’s charcter, and a very proper 
object.it is, 5 - Pee 

. If the accused had been found guilty of attempting to carry off the 
girl -against her will, the’ conviction would have been. intelligible 
enough, but itis primé facée-a contradiction to hold that criminal 
force was used after finding that the complainant was a willing party. 

The District’ Magistrate, however, thought that itawas difficult to 

-account for the alarm and hubbtb that took place unless some Violence: 
was used. ; ar 

His view was this: ‘‘ When Shwe Tin met Nan Sa (complainant): 
and her party, his followers were a short distance behind him. She’ 
“ being willing to'go with him, persuaded by his assiduous courtship 
“ and the presents he constantly made h.r, started running off up thé 
“ road, while he called out and waved to hisefollowers to take her along 
“ with’ them. Meanwhile probably her uncle was a good deal taken 
“ aback, exchanged héated words with Shwe Tin, perhaps: even came’ 
“to blows with him ; the girl’s courage failed or she thought better of it | 
“ or she was frightened by the guns, andshe hung back. . The Panthays, 

“ faithful to the orders. of Shwe Tin, probably caught hold of her,arms 
“ to help-her along or to make her come. She got more frightened and | 
“ felldown, and got the mud on her ¢amein, By this time they: would — 
“ get half-way through the village. Maung San and the others saw that 

“ Nan Sa was being partly dragged along, and raised a hue and cry ; 
“ and Maung Shwe Tin, instead of making his followers let the girl -go. 
‘* at once when he saw she ‘was unwilling to go on, ‘probably got excited; . 
“ and it was not until he saw that matters were assuming a serious aspect, 
“ that he determined to let her alone and Jleave' the scene as‘quick'as - 
« possible.’ On this view the District Magistrate might very well have’ 
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re{used to convict of any offence. . But it does not appear that Shwe 
Tin had anything to do with the girl being carried along at ail, as he 
was then engaged in keeping back her relatives, who wanted to interfere. 
It is quite impossible that complainant should have been forcibly drag- 
ged any distance, for the medical evidence proves that there were no 
bruises and that her delicate skin must have shown signs of any rough 
handling. A petticoat with mud on it was produced, but only at the’ 
end of the case, and was a valueless exhibit: All that the evidence 
believed can be said to show isthat the complainant may havebeen 
supported or helped along by two of the mén with accused ; that at 
somé point she perhaps began to hang back. The maxim of volenti 
tion fit injurza would apply. The girl began by being volems, and it 
would be puzzling to tell at what point, if any, she ceased to be volens. 
The men who were with her could not be expected to have a delicate 
perception of the change the momentit occurred under the excited 
circumstances that ensued. To constitute criminal force the offender 
must “ intentionally use force to any person without that person’s con- 
_ sent, in order to the committing of any offence, or intending by the 
“use of-such force to cause, or knowing it to be likely that by the use of 
“ such force he will cause injury, fear or annoyance to the person to 
“whom the force is used.” Here the District Magistrate has found 
that force was not used in order to the committing of an offence, and 
it seems to me that if force was used at all, it was not used with the 
intention or -knowledge that would make it criminal force. The force, 
if any, was discontinued when it became clear that it ¢ould no longer 
be used for the innocent purpese for which it was employed at ‘the 


commencement. Iam therefore of opinion thatthe conviction cannot. 


be sutained,.and I set aside the-finding and sentence under: section 
352, Indian Penal Code, against Shwe Tin, Law Saing, Lu Kwe,’ and 
Law Yan, and.direct that’ the fines that have been.paid by them be 
refunded. 


31 


Suwe ‘fin 
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-_- Penal Code—352, 354. - 
Before G. D. Burgess, Esq., C.8.1, 
_ QUEEN-EMPRESS »v. NGA HME, - 

Assault and use‘of:-criminal force—Proof required that..force, was: used inten-. 
tionally to-a person without that person’s consent—Measure of punishment. when 
results, not contemplated.ensue, . oy Bs ie = 

THE coniplaint in this case was laid under section 354, Indian Penal 
Code so’ that it was ‘a ‘warrant’ case and should have been. so_ tried 
throughout,.and not-turned into asummons case. at the end . under 
section 32 as it was*¥ 5 ee oe Oe 
“Ihe case is overlaid with a good deal of. irrelevant and useless mat- 
ter, but the'substance’ of it is that there beinga dispute as to the dis- 
tribution of bazaar-stall sites, the complainant conceived herself to 
have obtained bythe casting of lots the site which accused had select- 
ed for himself and prepared for his own stall and proceeded, to plant a 
post,and the accused objecting: to this summary proceeding, pulled ‘ 
it up, whereupon_Ccomplainant ‘caught hold of it to prevent him, and 
accused continuing to: pull and then letting go, complainant fell over 
with the ‘post with the results that might be expected from the wearing 
of. a tamein. ° The thing was. no doubt an accident, and at any rate the. 
complainant had herself to blame for what occurred, and the accused 
should not have been punished for intentionally using criminal force, 

‘Even ifthe conviction could be sustained as correct, the penalty 
was out of all proportion to the character of the offence. Although. 
the Magistrate has not ventured to convict the accused under section 
54 of using criminal force -with intent to outrage, or knowledge that 

e was thereby likely to outrage, a woman’s modesty, he has_practi- 
cally punished accused as if he had so convicted him, and ‘has taken 
the accidental exposure into account, for he says: ‘‘ Whether the ace 
“ cused had a right to the place or not, 1 consider he exceeded his right 
“by doing what he had done toa virgin like the complainant.” * Of 
course, purely accidental consequence of the kind should not be 
allowed to affect the measure of punishment, and Burman virgins must 
be left to guard against such results by Wearing garments of a fashion 


“more protective to modesty before taking part in the rough-and-tumble 


chances of life in a native bazaar. 


' Instead.of a fine of twenty-five rupees a fine of one rupee would 
have sufficiently met the requirements of the case. 

The‘conviction, however, appears to be too doubtful to be allowed 
to stand, and is set aside with the sentence. 





* See p. 37. 
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, Before G. D. Burgess, E'sq., CS.1. ‘ Criminal Reviston’ 
NGA AUNG DWE v. QUEEN-EMPRESS. cae a of 
Assault or use of criminal force to a woman with intent to outrage her modesty. a 


" Such a charge is one which is very easy to make and very difficult to rebut, and 
when such a charge is made it is necessary to see whether it is supported by inde- . 
pendent evidence besides that of the woman herself, or iscorroborated by her. con- 
euee and the surrounding circumstances and is consistent with ordinary probabili- 
ies, 
THE charge of which applicant-accused has been found. guilty is . 
one which is very easy to make and very difficult to rebut, and also 
one which experience shows women are sometimes apt to make from 
one motive.or another without the slightest foundation, as the leading . 
case of Potiphar’s wife v. Joseph shows. sie 


When such charges are made, therefore, it is necessary to see_ 
whether they are supported by independent evidence besides that of _ 
the woman herself, or are corroborated by her conduct and the sur- 
rounding circumstances, and are consistent with ordinary probabili- 
ties. In this instance, the only corroboration is the evidence of Ma 
So M2, who says she heard complainant call out “ Please’ come,” and 
on going to the house found accused in the bedroom and was told by’ 
complainant of his miscenduct in embracing her. - a 

None of the other neighbours are called to-prove that any cries. 
were heard, and there is not the evidence of a single man that he wag. 
appealed to on the spot for help, of protection, or action against the 
assailant. The Magistrate has commented on the absence of. persons 
from the house, but hehas not. noticed the fact that the alleged act 
was committed in the middle of a village in-the daytime, when a 'siaglé 
cry ought to have been enough to Arouse the neighbours’ attention 
and bring them to the rescue,’.or has he considered the question of the 
improbability of the accustd or any man offering unwelcome famili- 
aritieg to a woman under sech circumstances. GS dita: 


ry here are several other points also which do not seem to have struck 
im. t 
. If the complainant was outraged, as she represents, it might be ex- 
pected that she would raise an outcry proportionate to the insult, but 
all she is sepresented as doing ‘is calling out loudly ‘Please come.” 
Furthermore, if she had. been treated in this way she might be ex- 
pected to rush at once from the house and from the presence of the 
violator, but instead of that she waited where she was until Ma So 
Mé could visit her and listen to her story. 
Then, besides, there is the complainant’s account of what hap- 
pened to begin with, which is that accused came into her bedroom and 
that she.had some conversation with him before the affair took place 
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New ane Dwe She does not explain’ why she souglit io: assistance ‘immediatély when 
he trespassed’in her bedroom. 

~The conduct attributed to the accused is not less ‘extraordinary than. 
that of the complainant, for he is represented as continuing to sit in 
the bedroom till Ma So Ma had time to go and find -him there, and he 
is further represented as stopping about a quarter of’ an hour accord- 
ing to Ma So Ma, or half an ‘hour according to . complainant herself, in 
the house after complainant left it; thus affording a prolonged oppor- 
tunity to the villagers to come and catch him there, but an opportunity 
of which complainant nevertheless took no advantage: : These: curious 
circumstances are perhaps susceptible of explanation, but they have 
received none}, and it-is necessary to.draw inferences: from them: in 
their naked, unexplained condition. These inferences are that a woman 
‘treated as complainant says she was, was very unlikely to behave as on’ 
hér own showing she did,.and that a man in the accused’s position, ‘if 
-he had acted as complainant says he did, was very Ey to behave 
in the idiotic fashion ascribed to him. 


“Against. such improbabilities, the bare word of complainant, with the 
slender confirmation it receives from Ma So Mé, cannot -be accepted 
as sufficient to sustain a conviction for an offence of the kind charged. 


Charges of this nature are frequently put forward to cover some 
indiscretion which a woman commits of her own frez will when it is 
discovered,-or she supposes it has been or may be. But it is not 
-néceéssary . to speculate on the precise reason for the present” complaint. 
_ The question is whether the evidence in support of the charge is rea- 
sonably credible, and the answer must be that it undoubtedly is not. 
The Court of Session in appeal might very well have acted on these 
considerations, and this must now be done in revision. 


The. conviction and sentence on the accused Nga Aung Dwe are 
reversed, 


Qurxn-EMPREss 
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Penal Code—354, 376, 511. 
? Before G. D. Burgess, Esq., €.5.1. 
QUEEN-EMPRESS ». NGA NYEIN. 


Criminal Revision 
No. 305 of: 
- 1894. 


a 


- Magistrates should not give themselves | jurisdiction by trying cases under sec- 


tion 354, Indian Penal Code, which properly fall under sections 376 and 511. 


‘THIS case hasbeen. before.the Court of Session in.appeal and the 


appeal chas been rejected. The complainant’s evidence, however, 
could only have one meaning, namely, that the person who seized and 

‘threw her down was endeavouring to have sexual intercourse with her 
by .force, or, in’ other words, was attempting to commit‘rape. Con- 
-sequently, the Magistrate had no jurisdiction to try the case, and he 
ought rfot to have tried it. For Magistrates to try such cases under 
section 354, Indian Penal Codé, is practically an evasion of the law, 
which purposely provides the special protection of a trial by the Court 
of Session, or by the Court of an experienced Magistrate, like the 
District Magistrate, when-charges are brought -against a man of this 
serious kind.. ? 

-- As a re-trial will be in the interest of the accused, it is not necessary 
to call on-him to show cause why one should not be ordered. 
- Tlie conviction and sentence are set aside and a re-trial by the Dis- 
trict -Magistrate under sections 376 and 4511 is ordered. Under the 
circumstances, the accused may be admitted to bail. 
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Criminal Revision Before G Burgess, Esq. C.8,1. 
“  WNo.-1043 of - Tessie go BC yh way ee OO See 
1893. QUEEN-EMPRESS 2. NGA CHIT U. 
cer | Theft, s. 398, illustration (k). 


Theft-of property pledged by pawnor from pawnee. 
_ Reference. L. Ry 9 Bom., 135. 
THIS case has: been referred for revision with the following ree 
marks :— os Sete fe een. i be 
- “ The facts of this case are very peculiar. Accused hired two bullocks belong- 
ing to himself and his mother to one Maung Saw. Some days afterwards he 
went to Maung Saw and asked him tolend him some money. Maung Saw lent 
accused R's. 10 on.condition that he pledged the bullocks to him. Some time after- 
wards ‘accused came and told Maung Saw that he was going to take away*the bul- 
locks, but Maung Saw told accused he could not do so unless he paid him the 
money which he owed him. Accused then went away, but came back some time 
afterwards and took away the bullocks. ee pean ee 
‘’ *Betweén these transactions there was an attempt by accused’s mother to sell 
the bullocks to Maung-‘Saw, -but the sale was not completed and need not be taken 
into consideration. On these facts, the Subdivisional Magistrate has convicted the 
accused of theft and. sentenced him to one month’s rigorous imprisonment. The 
Magistrate was of opinion that all the conditions necessary to constitute theft were 
present ; he.considers accused took the bullocks dishonestly, ‘at least’ to this ex- 
tent that he took away what he knew hehad no right to take without Maung 
Saw’s cotsent. 0 ‘= a elt ee ae 
“. & The circumstances of the case are almost identical with those of the case Queen=- 
Empress v. Gangaram,® quoted at page 252, Q’Kinealy’s Indian Penal Code, and 
page 440, Starling’s Indian Criminal Law. Iam of opinion that there was no-dis- 
“honesty in the present case. I agree in the view expressed in the work last quoted, 
that the liability to a suit for damages is « very different affair from a prosecution. 
for theft, and in order that a man should render himself liable to the latter he must 
not only have unlawfully taken the law into his own hands and seized what did not 
belong to him, but he must have done so dishonestly. The sentence in this. case 
has-expired, but, the conviction for theft might hereafter be brought uf against - 
accused, and it should therefore, in my opinion, he quashed.” : aa 
‘It is'to -be observed, in the first place, that the learned Sessions . 
Judge is mistaken as to the ‘sale not being complete. The accused’s 
mother herself. states that she sold the cattle to complainant and ‘gat’. 
the money. “Even if no money had been paid at that time, the. sale - 
was complete and the property in the oxei: had passed to complainant. 
under the provisions of section 78 of the Contract Act. neon ee 
Apparently, however, the complainant would have been willing’ to. 
let the cattle go back if he were repaid the 15 rupees (not 1o‘rupees) — 
for which they had been . pledged to him by accused. If the transac-' 
tion had been one of pledge only, the accused’s act would still have- 
been the offence of theft. It is unnecessary to refer to any cases on - 
this‘point.as the very thing which accused did is explicitly declared” 
to be theft .in the Penal. Code, section 378, illustration (2). There is 
* 1.L.R., 9 Bom., 135.. 
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pouliage some - misunderstanding ‘about the case of R. i. v. Gangaram ire 
Santram* mentioned in the order cf reference. It seems to be refer- 
red to in support of the view expressed in that:order. But in that 
case the High Court maintained the conviction, although the accused 
claimed the | property he took away as his own: “of right on is ae 
that it had been given to complainant. without his conseat. ... . 


The convictio’ in-this case was clearly correct. 


Nea Care U. 





*1. L.R.,9 Bom,, 135. 
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. Penal Code—378. - 
Criminal Revision Bef i sis es Esq. to 
No. 3265 of QUEEN-EMPRESS. v. MASA, 
aioe ; 


mews - 


. . Attempt to commit theft by taking fish in a fort moat, an enclcsed body of water 
in which fish must stop subject to control of owner: 

' Reference.~1L.L.R., 15 Cal., 388,402, 

‘ALTHOUGH this case is of no special importance, as the Sessions 
Judge suggests, it was right that it should be sent up if the conviction 
was believed to be wrong. 

The Sessions Judge points out the hopelessness of the accused’s 
trying to catch fish, as the Magistrate describes it, with a license that 
had expired, but there is no doubt that accused was attempting to 
take fish, and the only question is whether, if he had succeéded, such 
taking would have been theft. The cases mentioned in the order of 
reference* are not necessarily against the present conviction, where 
the fish were in the fort moat, which is understood to be in the posi- 
tion of an enclosed body of water where the fish must remain practi- 
cally under the control of the owner, the Cantonment Committee ap- 
parently. Besides the authorities mentioned, the case*reported at 10 
Bom., 193, may be referred to on the question of what-constitutes pos- 
session. Ifthe water in which the fish.that accused was trying to 
catch were living was -not of this character, the proceedings may be 
returned for further orders. Otherwise the conviction may stand. , 





* LLR., 15 Cal., 388, 402, 
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Penal Code--379. 
- rm we * . “— ¥ Criminal Revision 
Befove G. D. Burgess, Esq., C.S.1. si qn 
THE accused were three’ poor women who wiped ott certain pots 1892. 
which were. conveyed back from Yenangyaung after discharging. the. — 


earth-oil they had contained. The remnants of oil thus obtained were 
worth only about 8 or g annas. The Magistrate convicted them tiider 
section 424, Indian Penal Code, which relates to dishonest ‘disposi- 
tions of property, as in fraud of creditors, and had nothing to do with 
this case. If any offence were committed it would be theft, but it was: 
doubtful: whether the oil in this case could be regarded as moveable 
-property, and whether it should not be treated as refuse: abandoned by 
the owners. as of no account. In any case section 95, Indian Penal 
Code, would apply in so trivial a matter. 


32 


Criminal Revision. 


Mo. re: 
Bi 
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Penal Code—379, — 
Before G.D. Burgess, ‘Esfuy CSL. 
__-- QUEEN-EMPRESS 2. NGA SAN YAW 
_ Theft—Criminal misappropriation—T vespass—Possession of moveable:property, 


‘THE District Magistrate refers to the case -of Goal being removed 


from @-mine or ‘wood. from a-.forest. 


~The common law of ‘England. treats the removal of ‘such: abings ‘as: 
trespass.and not larceny. 

In-Russellon Crimes* it is | said: ‘« By the common ’law, - larceny: 
“ cannot be-committed of things which savour of-the realty, and are, at 
“ the time they are taken, part:of the freehold ;-whether they be of the 
“ substance .of the land, as lead, or other minerals: of ‘the produce‘of : 
“the land, as trees, corn, grass, apples, or other fruits ; ; or things affix- 
“ed to. the land, as buildings: and articles, such as lead, &c., annexed to 
“ buildings. ‘The severance and. taking of things of this : description i is, 
“at common law, only a trespass.” 

. In consequence of this being the state of the common. law, special 

provision was made by Statu:e for the,protection ‘of. property of such | 
descriptions, and the law now stands i in sections 38c, 9, 24 ‘and 25 

Vict., as follows :-— 2 

= Whesoeves shall itl, or sever with intent to steal, the ore of any metal, or any 
lapis calaminaris, manganese, or mundick, or any wad, black cawke, or black lead, 
or any coal- or cannel Coal, from any mine, bed, or vein thereof ‘respectively, shall ; 
be guilty of felony.” 

In India, in accordance with the ae of. the common law no. 
doubt, special enactments have been passed'to make punishable. ‘such 
acts as the removal of timber from a forest and the digging for rubies.. 
— On the other hand, larceny i is.so defined by Statute as to include the 
severing of a tree on private ground in order to taking it dishonestly 
out of the owner’s possession without'his :onsent, as in illustration (a) 


- to section 378 of the Indian Penal Code. “For the purposes of that 


section it is necessary, in order to ccnstitute theft, that there should 
be an intention to take movéable property out of the possession’ of 


“some person. . By section 22 of the Code the words ‘‘ moveable pro- 


perty” are said to be intended to include corporeal property of every 
description, except land and things attached to the earth or perma- 
‘nently fastened to any thing which is attached to the earth. Rubies, 
therefore, when dislodged from the earth, would be moveable property, 
and the question is whether those taken in this and other cases were 
in the possession of any one so as to be property which could be the 
subject of theft. 

The cases that have come up have been tried summarily, and con-- 
sequently all the necessary facts have not been fully brought out. 


Volume II, Book IV, Chapter X, section [X. 
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. In the first case, this Revision No. 677, No. 20 of the Mogdk Towne 
- ship Magistrate, the accused said-he took two small rough rubies from 
-a drain as he thought,they were of no value, This drain was at the 
works of the Burma Ruby Mines, Limited, for whom the accused was 
engaged to work The circumstances are not further explained, but 
from the police papers I gather that the rubies were picked up beside 
a-channel into which water pumped from a ruby mitie or pit was 
poured: to. be carried: away. If these rubies were accidentally cast 
- away in the water, which, if accused had not interfered, would “have 
conveyed them away tothe river or elsewhere where they would be 
lost, it is difficult.to see how they could have been in any oné’s pos- 
session, though accused may. have committed criminal. tisappropri- 
ation, The accused has undergone a whipping which he would-aot 
have ‘been. liable to. if the conviction had been under section 403, 
Indian. Penal Code. et a ees 

In the next case, Revision No, 680, Magistrate’s No. 34, the accused 
was also whipped, ‘ He was found with a’ ruby worth 2 annas’in his 
pocket.’ He was at the time working as a cooly at conveying ruby 
earth; or 4y6n, from the side of the mouth of the mines_ to, trucks run- 





ning thence to the washing machines, From the police “papers it 


seems that he was seen to take something from one of the trucks, 
Here the 4yén and the stones it contained had clearly come into the 
possession of the company, and the offence committed was theft.” 
" In-the third. case, Revision No, 689, Magistrate's No. 27, aruby worth 
4g.annas. was found in.the bamboo tube in which the accused, kept, 
his drinking-water. The Magistrate says: “From the evidence: for, 
“the. prosecution it would appear that the accused was seen, picking up, 
“a precios stone near the mouth of one of the company's mines. and, 
“ throwing it down, at a convenient spot and then, under the pretence, 
of going to drink water, picking *it up again and throwing it.in a 
“ bamboo receptacle, in. whica accused had his, drinking-water,” Here 
it is not quite clear whether theft or criminal misappropriation was, 
the offence committed. <The accused was whipped. 


There, can be no- interference. in any. of these cases now, even if 
interference were required,..but it is advisable that the convicting, 
Magistrate’s attention should be drawn to the points that require con- 
sidxation’in administering the law. ee . 
~ ‘The papérs in all three cases may now be returned. 


Querren-EMPRESS 


Ue 
Nea San Yaw. .- 


Criminal Revision 
No. 793 of 
1893. 


oe 
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Before G. D. Burgess, Esq. CSI. 


QUEEN-EMPRESS v. NGA THEIN O 
eee Cattle theft. : 
-. According to:the custom of the country, cattle turned'out to graze in the pastures 


and jungles are ordinarily: in the possession of the Owners unless the contrary is 

shown, and the taking of such cattle.is theft and not criminal .misappropriation, — 
Reference-—1. L. R., 11 Mad... 145.0 

.. .ACCUSED. called-upon.to show cause why.the order of the Court of 

Session in appeal should not be set aside and that of the District. 

Magistrate restored. _ - oe owe as 

. The accused denies that he stole the complainant’s : bullock or. took: 


it at all, and alleges that he was beaten and made to confess. The. 


evidence is, however, quite clear and shows that the bullock, which dis- 
appeared on the 2nd dabyigyaw, Tabodwe, was exchanged br. the ac- 
cused for a cow and 5 rupees in the same month of Tabodwé with one 
Maung Ye E, and this the accused admitted not only in his confession 
to the Township Magistrate, but in his examination by the District 
Magistrate. When he did so, the accused. gave a false name and.a false 
account of the animal. Maung Ye E says that 15 days afterwards he 


.sold the bullock, and that this was in Tabodwé. “Fifteen days.” is 


-probably.a loose expression equivalent to about a fortnight, and it ap- 
pears that the bullock must have been in accused’s possession immedi- 
ately or almost. immediately after-its disappearance. The accused jn 
his confession said that he went to the jungle north of Aungtha in the 
daytime, caught the bullock, and took it along the road to Thaléba, 
where he exchangedjit with Maung Ye E. He also said that he did not 
know whose it was, but he found it in the jungle, and secretly ‘caught 
and took it away. He further confessed: '- ; 

“ The bullock now tied up in front of; the iCourt-house is traly the ‘bullock that: 


‘I stole and exchanged.” 


The District Magistrate recorded on the charge— 
© The accused Naa Thein does plead guilty to the charge. He says: ‘I took 
the bullock in the jungle and exchanged it with Nga Ye .E. for a cow and Rs. 5,’ 
The accused Nga Thein O has nothing’to say in his defence.” s 


_ ‘The Sessions Judge says : “I am-unable ‘to -uphold this conviction, 


“ The plea of the accused amounts to a plea of ‘not guilty’ of theft, but: 
“ guilty of criminal misappropriation. ‘There is not sufficient evidence: 
“to prove that the accused stole the bullock, but only that he misappro- 


-“priated it -to-hisown use. I therefore alter the conviction from one - 


“under sections 379 and 75 to one under section 403, and I reduce the 
sentence to one of two years’ rigorous imprisonment.” The Govern- 
ment Prosecutor has been instructed to appear in support of this view, 


-and the Court has had the benefit of his arguments on the quéstion 


generally. 
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The csmiplataapt stated that he had a “tend of 10. head of cattle 
out:grazing in-the-pastures' near his village’ of . Baunggya, and that 
whenlie:went to collect’ then inthe evening the animal which accused 


exchanged with Nga Ye ‘E. was' alone missing. Next morning he 
searched for it with several -villagers, but the animal could not ik 


traced, the weather being diy and the. eround hard. 


“The accused ‘informs the Court: that his village,’ Aungtha, north of 
which he- formerly confessed he had caught . the bullock, lies south of : 


Baunggya, at. a distarite: of about a dazng, or from 2 to 3 English 
‘miles: The'jungle:of which''accused spoke must therefore have been: 
‘close’ to: the: pastures from -which'the bullock was lost, if it was not 
indeed*a part of them. 


The presumption drawn: from’ the facts by the District Ntagistrate, 


is that the bullock was in the complainant's possession when accused 
took. it, while’the Sessions Judge has presumed to the contrary.. Un- 
fortunately the Sessions Judge has not given the reasons for his view, 


but from’ the’arguments it appears'that he has been influenced by the. 


absence of any evidence as to the accused being near the spot, or.as 
to the-buitvck being taken from the: pastures. The accused, however, 
himself supplied: such’eviderice in. part by stating where he caught the 
bulléck)\arid the actual’ distance’ from place to place could cay have 
been: ascertained. - 


‘While the builock was in the pastures there can be no doubt, . 


tint that'it'wasin the complainant’ s possession, It is the custom 
of: the country to‘turn cattle loose in the pasturés, or, in other words,’ 
in: the jungles,. to: graze;‘and'the existence and effect of the custom. 
must be Tecognjzed, Every Burman’ knows. perfectly’ well that the 


cattle he sees in a jungle:in the neighbourhood of a village belong to’ 
people who -have let them. go there for the purpose of grazing and 


-that they are in the possession of the owners. . If he takes away one ‘of 
‘such, cattle dishonestly he undoubtedly. commits theft. ‘It is impos- 
‘sible, of course, to: define’ all: the.circumstances which would form an 
: exception. to thé general tule; but speaking broadly it may be said 
‘that there would: be no. ‘reasda for: -believing that the owner had. lost 
popes fe a Dalles f wad. . in the jungles. several zaties. from”: a 
village. © 
jer if the ballock ib this cage were beyond the’ sretinary limts of 

the pastures, it would not follow.that. it. was out -of the possession -of 
its owner.. Reference may be ‘made to the case of RJ. v. Nalla,* 
where, though'the question of possession was not distinctly raised, ‘it 
seems to be implied-that a bull :dedicated to an idol and ‘allowed to 
roam at large has-not: left the possession of the trustee’ of ' ‘the temple. 
But, at any rate, the presumption made by the. Sessions : Judge 
amounts to a presumption that. the bullock had strayed from the pas- 
tures when the accused caught hold of it, and such a presumption does 
not appear to be: warranted. When one animal is missing out of a 








_ £LLR, 1 Mad, 145. 


Queen-Emrress 


v, 
Noa THEIN. 


Queen-Eurness 
: o 7] “ 
Noa. Tuan O. 
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-herd’ of ten, it is fully as» reasonable to suppose that it has bes: 
taken away as; that it has. strayed away ; and whep it is. shown that’. 
‘immediately, or "very shortly afterwards, it is in.the hands’ of a /man: 
who coaveys it toa distance and- disposes | of it, the only. reasonable’. 
inference, in the absence of anything to the contrary, is that there was’: 
originally. a taking and not.a straying, Under section 114 of ‘the: 
Evidence Act, “ the Court. may presume thé existence’of any fact. 
“ which it thinks likely to have happened, regard - being had to the . 
“common course of natural event, human: conduct, and . public and: 


‘“ private business in their. relation to the facts of the pattjcular case; 


Section’ 106 again says: “ When any fact is especial y within; the. 
i knowledge of any person, the burthen: of proving that fact is upon: 
“ him ’*:-and ‘illustration (a) is, “ When‘a person. does? an.act with some:. 
us intention other than that which the character and. circumstances of 
“the act suggest, the burthen of proving that intention is upon him,” 
Here the character and.circumstances of the act most plainly indicate. 
that it was the intention of the accused to. take-dishonestly the. coni-. 
plainant’s bullock:out of the possession of ‘the owner; and his own. 
admission is that such was his intention. -All. the other ingredients of 
theft:were present, ‘and it therefore | appears, that the Distréct: Magis- | 


trate was right in making the’ presumptions he did and in convicting 
-of theft. The accused has been convictéd of cattle theft before, as he. 


admitted ‘to the District Magistrate, though -he ‘denies it here, and a: 


‘deterrent sentence was required, 


-Accorditgly I set aside the orders of the Court of Session in appeal, 


: and direct that the sentence of three years’ rigorous. imprisonment and 


30 stripés, passed by the District Magistrate under sections 379 and- 
75, Indian Penal Code, be restored, . 


G.B.C.P,0.—No. 25, JC.U.B,, 18-9-1919 65, 
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- Before G. D, Burgess, Esq, ‘Criminal Retsion 


‘QUEEN-EMPRESS v. NGA PAIK -HMWE, eee of 
'- A-person who-has ‘stolen a bullock.and has-been convicted:of ‘the :theft cannot <a 


afterwards -be convicted of mischief by slaughtering it, because the causing of 
& he oe loss,” .which is an ingredient of both offences, has already:takensplace_ 
in. the theft. ; 


-A Magistrate should not pass sentence under section 349, ‘Code :of Criminal 
Procedure, and then try the accused himself on another charge arising :in-the same 
case. His proper course is to set aside the proceedings and -direct <a ‘fresh ‘trial 
ab-initio before himself. ; ; 

References,—6 W.R., Cr, 53:8 W.R,'Cr., 31 5-S.J., L.B., 440, 476. 
_ In this case the Court of Sessions quashed -the conviction of the 
accused under -section 429, Indian Penal Code, -in ‘the following Judg+ 
ment :— ; “4 ; 

“In this case accused has.first been convicted of cattle theft-under -section 379, 
‘ indian Penal Code, and sentenced to two years’ rigorous imprisonment. be -had 
then been tried for mischief by killing the bullock he had stolen :and..sentenced.to | 
two years’ rigorous imprisonment under section 429; Indian Penal Code. Iam 
of opinion that the ‘sentence passed:on accused under ‘section 429, Indian “Penal. 
Code, ‘after he had been convicted under section: 379, Indian ‘Penal Cole, for 
stealing the bullock which he afterwards killed, ‘cannot ‘be uphéld -wniler ‘section 
71, ‘Indian Penal Code.. In Bickuk Aheer v. Antuck Bhooneed* it was “riled that 
a double ‘sentence for theft and mischief is illegal :and ‘improper.’ ‘In‘Queen'v. 
Sahroe,f separate convictions and sentences under ‘sections 429 ‘anl “379 -were’sét' 
aside:and the conviction under section 429-allowed.to stan. .See:also Sai. Wyun 
and. An. Gyi v.:Queén-Empress,t .and Nga Tun Byaung x. -QueensEmpress§. 1 
therefore quash the conviction and direct accused to.be sreleased:as farces this 
case is concerned.” ery pg none. es : 

The District Magistrate has sent up the proceedings with the orter’ 
of reference given below] : , hive eich , 

“The accused :Nga Paik Hmwe was in the ‘first instance ‘serit ‘before ‘this. 
Court for enhanced punishment under section 349, Cede‘of Griminal Procedure. — 

‘It. transpired in the course of the trial that ‘the accused, in addition‘to steal. 
ing a bullock belonging to Maung Kin, had deliberately slaughtered “the bullock 

. “ The theft.occurred on night of. 28th October 1893, -and:the:bullock was. -appa-. 
rently slaughtered two days afterwards. The accused: Nga. Paik. Hmwe having : 
been sent up before this Court under -section'349, Code ‘of ‘Criminal Procedure, I 
had:no power to impose’ a punishment severerithan -I_ am -empowered :to. inflict 
under s2ctions g2 and 33, Code of Criminal Procedure. ; 

4-1 accordiagly sentenced -Nga Paik ‘Amwe -uniler ‘section 379, ‘Indian ‘Penal 
Code, to undergo two.years’ rigorous imprisonment, This “seritence -appeared‘to 
‘me entirely inadequate to'cover the two separate offences puaitiabe ‘under‘section 
379, Indian’Penal Colle, and-429, Indian ‘Penal:Code, ‘which ‘had ’in “my upinion 


+ 


been committed by Nga Paik E-mwe. : 





[4.8 WR, Cry2r | £Sipob. Bydgonl §S.J1B,476.- 


*6 WIR, Cr., 5. % : 
la HOF Queen-Empress x Nga Win, po Aq- 
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ULEN-EMPRESS 
2 v. “T accordingly ‘ordered Nga Paik Hmwe’s prosecution jbefore my Court ona 
Nea Pa Huwe; charge punishable under section 429, Indian Penal Code, and finding him guilty 
"“on his own admission, sentenced him to undergo two years’ rigorous imprison= 
iment under section 429, Indian Penal Code, in addition to the two years to which’ 
he had already been sentenced under section 379, Indian Penal Code. 


“ On the latter case. coming before the Sessions Judge, Eastern. Division, on ap- 
peal it was ruled ‘that the sentence passed on accused under section 429, Indian 
* Penal Code, after he had been convicted under section 379, Indian Penal Code, 
‘for stealing the bullock which he afterwards killed cannot be upheld under section 
“71, Indian Penal Code,’ and the conviction was accordingly quashed and Nga 
Paik Hmwe released. . 

“ When I tried and convicted Nga Paik Hmwe in these two cases, I bore in 
mind the provisions of the law as laid down under section 71, Indian Penal Code, 
and also under section 235, Code of Criminal Procedure. I also relied on the 

- comparatively recent rulings of the Allahabad High Court in the case of Queen- 
Empress v. Bishishay and others,* and of the Madras High Court in the case of 
Queen-Empress v, Nirichan and another.{ Inthe case of Queen-Empress v. 
Bishishar and others the following. remarks in the judgment of Edge, C.J., seem 
to-me to apply fully to the two different cases tried by this Court, in each of which 
Nga Paik Hmwe was sentenced to undergo two years’ rigorous imprisonment. - 
Section 7% as amended is as follows. ‘ When anything which is an offence is 
‘made up of parts any of which part isitself an offence, the offendereshall not be . 
* punished with the punishment of more than one of such of his offences unless it be 
* so expressly provided? oe 

* When anything is an offence falling within two or more definitions of any law 
in force for the timie being by which offences are defined-‘or punished, or when 
several acts of which one or more would by itself or themselves constitute an of- 

“fence, constitute when combined a different offence, tne offender shall not be ° 
punished with a more severe punishment than the Court which tries him could _ 
award for any one of such offences.’ 

* If the second and third paragraphs of section 71 as amended are the only por 
tions of the section which apply in this case, it is clear that none of the appellants 
has been punished ‘ with a more severe punishment ’ than the Court which tried - 
him could have awarded for the offence under section 325. Mangén’s punishment 
was six years’ imprisonment, made up of two senteiices of five years and one year, 
The Judge could have awarded him seven years for the offerice under secfici"325. 
Throughout section 71 the word ‘ punishment’ and not the w.rd ‘ sentence’ is - 
used, and, I assume, with. an object. Ifthe ezrlier part of section 71, that is, the 
section as it stood before it was amended, applies to this case, the answer is that 
none of the appellants has been punished with the punishment of more than one 
of “his offences : that is to say, the combined periods of imprisonment do, not in 
any of the:cases exceed the maximum punishment wilich could have been award- 
ed for the offence under section 325. If it were intended by the Legislature that 
in cases coming under section 71 as amended @ prisoner should be seritenced to - 
punishment for one offence only, it would have been easy for the Legislature to 
have said:so, and the section would then have not:only the effect which I think it 
has, but also the-effect which it was contended by Mr. Alston that.it has, ££ Mr. 
Alston’s contention be well founded, I confess I do not see any adequate reason 
for the insertion of section 235 in the Code of Criminal Procedure, 1882, nor of the 
illustrations to that section. ‘There would be little use in enquiring into and-con-_ 
victing an accused person of two offences if he could be legally sentenced for 
one only. j aL ont 

. “Tf the above rpling of the learned Chief Justice is followed and on the assump- 
tion.that section 71, Indian Penal Code, applies to the two cases tried by this 
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Court, it is evident that Nga Paik Hmwe might legally be sentenced ‘to’ four m 
years’ imprisonment (two years for each offence), as pHeiies under section 429, Quers Pie ie: 
Indian. Penal Code, are punishable with five years’ imprisonment. It is unne- Nga. Park Huwe: 
cessary to quote at any length the judgment of Kernan, J., inthe case of Nivichan °° Ot 
and another.* The ruling in that case is as follows: Oe a 
“An accused person was convicted under section 457 of the Penal Code of 
house-breaking by night in order to commit an offence (mischief and assault) and 
also under sections 426 and 352 for the offences of mischief and assault, and punish- 
ed separately for each offence. These offences formed parts of one transaction. 
Held that the sentences were legal.’ : 

“1 consider it necessary to refer the two cases in which Nga Paik Hmwe has been 
convicted by this Court for orders of the High Court, as Iam of opinion that a 
sentence of two years’ rigorous imprisonment-is altogether inadequate for the 
offence of cattle theft when that offence is followed by destruction of the stolen 
animal. The judgment of the learned Sessions Judge is apparently at variance 
with the latest rulings of both the Allahabad and Madras High Courts, and 
I therefore think it desirable that a clear ruling should be obtained on the very 
important point which is at issue. The proceedings of Criminal Regular No. 94 
of 1893 and the peewee of Criminal Regular No. 3 of 1894 of this Court, 
as well as copy of judgment in Criminal Appeal No. 45 of 1894, Court of the 
oie Judge, Eastern Division, will be submitted for orders of the High 

ourt, 

In the first place it is to be observed that the District Magistrate’s 
procedure seems to have been incorrect. . 

When the case was originally submitted to him by the Subordinate 
Magistrate under section 349, Code of Criminal Procedure, he could, 
if he considered that the offence was a graver one than ought to be 
- dealt with under that section, have set aside the proceedings and di-. 
rected trial before himself or have committed the case to the Court 


of Session. os 
Instead of doing so he tried the accused in that case and then he 
hime." tried him again in a separate case and punished him twice for 
what was practically the same offence, even if accused might have 
been charged under both section 429 and section 379, Indian Penal 
Code, at the original trial. Apart from this, it appears clear enough 
that the accused was not liable to be charged under both section 429 
and section 379, Indian’ Penal Code. The cases referred to by the 
Sessions Judge do not help to throw much light on the present mat- 
ter. In the first one quoted the circumstances are ‘not stated. In 
the second,t a buffalo was killed and afterwards the carcase was 
taken, and the conviction for theft of the latter was set aside, but the 
reasons were not gore into. Lia 
Here the bullock was first stolen and was subsequently slaughtered. 
To constitute the offence of mischief the offendér must act “with in- — 
tent to cause, or knowing that he is likely to cause, wrongful loss or 
damage to the public or to any person;” but by stealing the bullock 
the thief, according to the definition in section 378, Indian Psnal 
Code, had taken it dishonestly, and to do a thing dishonestly is de- 
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fined in section’ 24 as’ ‘doing it with entewion of causing wrongful 

EB Ss 

Queen f care loss.’ Therefore the wrongful loss to the owner of the bullock was 

Net Bark: Huwe. already caused~ and there could be no intention of causing him 
wrongful loss when. the animal was slaughtered. 


Thus ‘there were not two offences, but only one offence, and the 


cases ‘cited by ‘the District Magistrate are not applicable in this 
instance. 
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Before F. S. Copleston, Esq. 
NGA SAN KO +. QUEEN-EMPRESS. 


Conviction set aside and accused set at liberty as there isan element of doubt 
inthe case. Identification of accused is neither distinct nor positive. He was not 
arrested till four days after the robbery. His house was not searclied, nor was 


any search made for the stolen property. 

JUDGMENT .OF SESSIONS CouRT.—The- sees Bee San: Ko i is 
charged with robbery under sections 394 and 397, namely, that he, on 
the 8th May 1895, committed robbery, and in the committing of which 
robbery grievous hurt was caused to Mi Kywe. 

The robbery and grievous hurt, which consisted in a broken finger, 
are clearly proved; the only question is the identity. of the accused 
San Ko. "It is stated by Mi Kywe that she distinctly recognized “the 
accused, whom she knew perfectly well; and it is proved that she at 
once tolc the thugyi, who, with villagers, came running to the.spot. on 
hearing of the robbery, that she recognized him. Her evidence is cor- 
toborated by that of a little girl eleven years old, w ho oss her. evidence 
in a most clear and satisfactory way. 

The accused, San Ko, was seen to come and est some vinetatad on 
the cart in which Mi Kywé was travelling to buy. goods at the Salin 

. Pagoda festival. After putting the plantains on the cart, he remained 
behind, saying | that he would follow afterwards. On getting ata place 
near Chaungg6n village, when Mi Kywe and the. girl were alone in 
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ee 


the cart, the driver and ‘some other women having gone on in front, two ; 


men came from behind and, having taken the bullocks out of the 
ca>+ struck Mi Kywe, pulled her out of the cart, breaking her finger in 
doing so, took away Rs. 15 
bright moonlight at the time znd both Mi Kywé and the girl had ae 
opportunities for recognizing the accused, whom they knew well. 

The only question I have to consider is this, whether it is not pos” 
sible that these two wémen, expecting San Ko to come, were not 
misled by this fact in recognizing him. 

It would almost seem unlikely that San Ko would : so openly ahah 
a cart where he was sure to be recognized, but at the same time it 
must be considered that there was a great chance of his not being re- 
cognized. “As it was, the cart-man‘ as well as the occupant of a cart 


immediately behind them ran away without endeavouring to inake out. 
I do not think that I should take this un-- 


who the assailants were. 


and a blanket, and made off. It .was | 


likelihood to disprove the. positive recognition by the complainant and. 


the little girl. 


With regard to the recognition by Maung Kywé, fourth witness, 1 


think his recognition is open to doubt. . However, he swears that he 


did recognize him as he was..running away. - He knew him. before 4s‘ 
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Nea San Ko they live in neighbouring: villages So his recognition may have been 


‘Quaen-Enensss, correct, 
' I do not attach much: itaportancs te ‘the evidence of Po Sein, the 
third witness for.the prosecution. The. defence is an a/idz. It has 
altogether failed to prove that San: Ko did not leave his we on the 
amigite of ‘the dacoity. 


He ‘has brought | witnesses to prove that he went out: ality. in the 
evening and réturnéd, but, though these witnesses say that he did not 
-leave the-village again, they only state that he did not leave by the 
“gate they.were watching. There was another gate to the village by 
which he might have got out, and there is no evidence called to show 
that the fence was in such good order as to render it neoeatary for a. 
man to leave.or to return by the gate.. 


It is also admitted that the gate was opened | during the eb to 
allow. thetké carts to come in. 


“The ‘evidence’ of thé people living in the same house as San Ko cer- 
tainly fails to. prove that San Ko did not leave the house during the 
night, and. the evidence to the effect that at cock-crow in the morning 
che was bid.to leave: the village is in no way inconsistent with nie 
ae been outside of the village during the night. 


-.1 therefore-accept the evidence of the complainant, corroborated: as 
it ‘is by the little girl and by Maung Kywé. 


" | find ‘that.San Ko is guilty of the charge against him mader sections 
“dF 397 of the Indian Penal Code, and [sentence San Ko to seven 
years’ rigorous imprisonment. 


ORDERS: IN: APPEAL. 


. The main point in the case is the amount of credibility to. he- given 
to. the evidence of Mi Kywé, who in the Sessions Court and before the - 
District Magistrate states that she distinctly recognized Nga San Ko. ‘ 
It is clear that she did not make distinct statements as to. Nga San 
Ko’s identity at first or hé would have been axrested. She says -that 
néxt day she was afraid and ‘so told the ‘Inspector of Police that she 
thought it was Nga San Ko. Her evidence and that of other wit- 
‘esses, is not’ in all-points consistent as to the mention of Nga San 
Ko! same, — 


My. Saga, ‘before the District Magistrate, said early in her examit- - 
atic n ‘one of the robbers resembled Nga San Ko, &c.” . This recog- - 
‘nition shé later.on, deposed to with more distinctness, but before the 
Sessions. ‘Judge she. was. positive. She was not sworn on the latter. 
occasion, aiid, although’ evidence is not inadmissible, it is not’ clear that. 
“she knew that she incurred the risk of punishment if she spoke falsely. 


Maung .Kywe (of the Séssions Court) is, I suppose, Maung Pye. of: 
the District, Magistrate’ s record, _ His evidence is important. 
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It is, however, very strange that, if he identified Nga San Ko as a 
fugitive, and Mi Kywe identified the same man, he was not arrested. 
‘There’ is no- evidence as to Nga San Ko’s arrest, or to explain why 
he was not arrested until the r2th May, that is, four days after the 
robbery. E ; 
An examination of the diaries of the Inspector cannot but throw 


Nea San Ko 
v . . 
‘QueEN-EMPRESS. 


doubt instead of confirmation on the evidence of Mi Kywé, Mi Saga, 


and-Maung Pye. Mi Kywe did at first say she thought one robber 
was Nga San Ko, apparently from his form; she told Shwe Hnit she 
thought one robber was San Ko. » 

-. Yet on the goth, roth, and r1th San Ko was not arrested.. On the 
yath-May:Po Sein and Maung Pye made their statements and ap- 
parently not before to the police. Mi Saga does not appear at first to 
have professed to recognize any one. There seems no reason why the 
witnesses should not have said all they knew at once, and the fact that 
they did not do so must make it very necessary to scrutinize their evi- 
dence with great care. If San Ko was seen out of his village that 
night, why was his house not at once visited? The fact that one of the 
gates of Thamanyin was shut should have been no real obstacle. The 
time which elapsed between the robbery and the discovery of Nga San 


Ko running away must have been considerable, and it is at first sight — 


unlikely that the robbers would let themselves be seen in the wa 
described. 
' The committing Magistrate notes that there is much that is of a 


doubtful nature in the evidence, though he considers a strong primdé 


facte case made out. Rec 
It would appear that it was on Nga Aung Zan’s information that 
Nge San Ko was arrested. This witness was a dacoit once. He was 


not tolu of what Nga Po Sein knew till some days after the robbery. — 


He then called his brother-in-law Po Sein and questioned him. Po 
Sein’s evidence was not spontaneous and was only given about the 12th 
May. The Sessions Judge does not place much reliance on Maung 
Pye, nor does he attach much importance to the evidence of Nga Po 
Sein, ; : . 

The evidence of these twc men appear to me to be of the highest 
importance, because, if it could be relied on, it would remove the doubt 
which must. exist as regards actual recognition by Mi Kywé.. These 
two men at any rate cannot be confronted by any previous statements 
of a less distinct and positive character as the women’s evidence can. 


The evidence of Maung Pye ‘(or Maung Kywé) and of Maung Aun8 — 


Zan is open to suspicion, .and as it evidently did not carry convictio® 
of its truth to the Judge’s mind, | cannot get over the fact that Mi 
Kywe did not at first speak distinctly of recognizing Nga San Ki, or 
the doubt that, as isnot unfrequently the case, she may be swearing 
to her belief at the time of the trial and not to. the actual facts as she 


Noa ang Ko 


Queen-Empress. 
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-knew them on the night of the robbery, that ‘she is indeed acting the 


part of a juror rather than a witness.. 

_I consider that there is an element of doubt in the case and of that 
Nga San Ko is entitled to get the benefit. 

Mr. Litter, Public Prosecutor, who appears for the Crown, has sug- 
gested. that I should ask for evidence as to the cause of delay of the 
arrest. I do not think this could affect ‘my decision. The man was 
not arrested, nor, so far as any evidence goes, was his house searched 
or any search made for the stolen property where the two mén. are 


_Said to have been seen by the thugyi and Maung Pye. 


-Tam unable to affirm the conviction of Nga San Ko, which is hereby 
set aside. So. far as this case is concerned, Nga San Ko will be ae 


-at liberty, 
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Before G. D. Burgess, Esq. CSA. 
NGA PO SA v. QUEEN-EMPRESS. 
Dacoity. 


'.On a report made by a thugyi that dacoits had attacked his house, carrying away 
Government. money and his own belongings, the Inspector of’ Police madean 
investigation for two months without any effect. Nota soul belonging to the vil- 
‘lage knew anything about the dacoity, save those who were said to have been tied 
up and taken off by the dacoits. After prolonged investigation the case was 
thrown out as false, 


‘Subsequently, one Myat Gyi was arrested for house-breaking and, on induce- 
ment from the arresting police officer of favour being shown him, made a confession 
touching the dacoity, which implicated seven other persons. : 


Two of these persons made confessions and Myat Gyi, who had originally given 
the information, received a pardon as approver. The two accused who confessed 
were convicted and sentenced and the others were. acquitted. 


_ Conviction and sentence set aside on the ground that no offence of dacoity had 
ever been committed, and pointed out that the conviction could not otherwise have 
been sustained on the evidence, the confessions having been elicited under sus- 
picious conditions, and Myat Gyi’s testimony being practically worthless intrinsical- 
ly under the circumstances and being uncorroborated by any independent evidence, 


Extract from District Magistrates Fudgment, 


It is necessary to explain some. curious points which appear in this case and 
which are fully noted in the police diaries, 


On. receiving the report of the thugyi, who stated that his house had been at- 
tacked by seven men who had taken away the whole of the Government thatha- 
mada revenue besides certain: jewellery and a paso of his own, the Inspector. of 
Police went out to investigate. He continued his investigations in Kyaukpanan 
and « * neighbourhood for about two months, but without receiving a single clue 
save whau the thugyi gave him, that he, the thugyi, thought that one Nea Pein, a 
Kyaukpanan villager, was one of the dacoits. 


The case had itself so many extraordinary points—the villagers stating that, ex- 


cepting the men who were actually tied up and taken off by the dacoits, not a soul 
was aware of any ae having entered the village; that they all slept soundly 
until informed of the dacoity by the ,thugyi himself; the thugyi himself and his 
wife making so many conflicting statements as regards the property which was 
alleged to have been carried off—ail these, coupled with the facts that absolutely 
noclue was obtained after so prolonged an investigation and that the case was 
ere believed to be a false one got up by the thugyi to hide his defalcations, 
ed to the case eventually actually being entered as false and struck off the list of 
violent crimes accordingly. ; ; pales 
ORDERS IN APPEAL. | 


THE hand in which the proceedings are written is so difficult to read 
that it has taken a disproportionately long time to decipher the re- 
cord. .The District Magistrate must really record. his proceedings 
more legibly, or it will be necessary to supplement them with a copy. 

lam surprised at so particularly sensible a magistrate as the Dis- 
trict Magistrate convicting in this case. The conviction cannot be 
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sustained for the substantial reason, in the first place, that there was 
clearly no offence committed as charged. 


The dacoity alleged was in the first instance looked upon as a false 
case concocted by a fraudulent thugyi to hide his defalcations, and 
the thugyi was removed from his post, and a perfectly reasonable con- 
clusion that.was, and it is a pity that everyone should have been put 
to so much trouble by going back upon it. The matter is of course a 
serious one for the thugyi, and he is naturally interested in. making 
out the truth of his original story. Whether he has influenced others 
to help him or not can only be matter of surmise, but plainly enough- 
all his own. statements’ must be discounted according to the circum- 
stances and are valueless unless they are independently corroborated. ~ 


"In the first place, then, there seems t» be no corroboration.as to the 


thugyi having any money as represented. He admits that he had not 
even given the receipts for the revenue collected. Supposing: the 


money was collected, however, the omission to give receipts at once 


was in itself a somewhat suspicious. circumstance as indicating some- 
thing wrong , but what I refer to-principally- is the want of evidence 
of the money: being actually in the house. -Even his own guards did 


_not see’it, neither did these guard8 nor the other persons seized by 


the so-called dacoits see or hear any money being taken away. . Here, 
therefore, there is an initial objection of a very-serious kind. 


The rest of the story of the dacoity, instead of getting rid of the 


‘suspicion thus created, only goes to strengthen it. ‘The affair was car- 


ried out with such extraordinary quietness and gentleness that not a. 


soul in the village so much as had his sleep broken and nota creature. 
‘on the spot was hurt. The whole thing was carried out in kid-gloves 


with the most charming delicacy and tenderness. The people were 
given the inconvenience of having to walk a little way “out of@ue vil- 
Jage and of being tied up, but that was all. Then they weré released 


and went back again in peace. And who released them?. The thugys 
-himself, who must, therefore, not have been.tied up at all, or else tied 


up inso easy a fashion as to show the dacoits’ extreme consideration 
for his feelings as the headman and amazing disregard for their’ own 


‘safety. 


On a par with this absurd comedy is that part of the story which 


relates the seizure of the three persons at: the threshing-floor af the 
‘north gate, whom the dacoits proudly led round in captwity, through 


the east gate in order that there might bea proper number of quiet 
spectators of the drama: These persons, in contradiction of the ap- 
prover, state that they were asked no questions, and did not show the 
road to the thugyi’s house, and indeed there would have been no rea- 
son for doing so, for, according to the Sergeant Po Kan’s evidence, 
there wag a man in the village itself, as happens in such cases when 


they are true, who gave the information to the dacoits.and fecgived a 
large share of the booty for his aid, ees 
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For some reason or other the thugyi’s wife and her performances at 
the dacoity have been left out of account. If she was not seized by 
the dacoits, she would naturally run away and give the alarm to the 
village. If the thugyi was entirely alone in his house, the circumstance 
is rathey. significant. , 

Then there is the evidence of money and property being found after 

the thugyi had represented himself as being absolutely stripped of 
everything. _ . 
In fact, the whole story is ludicrous in every aspect except that of 
the punishment which the appellants have suffered: in consequence. 
Even in this, however, they are not entitled to any a Soros sympathy 
by reason of their own conduct in confessing and implicating others. 

Having expressed this view of the corpus deliciz, it is not necessary 


for me to go into other matters in the case at length, but I must make. 


some remarks on them. ; 


The confessions are themselves far from trustworthy intrinsically, . 


The two appellants were arrested on the 28th of February and these 
statements were not squeezed out of them till the oth of March. [I 
say “ squeezed’? advisedly, because I consider the men were impro- 
perly treated. : ; <p 

All the accused in the case had been taken into and 
they should long before have been brought before a Magistrate, The 
two appellants were brought back to the -_—---———- police station, 
where, as I am informed, there is no Magistrate’s station, and the 
Magistrate was sent for there to take their confessions. Why should 
they not have been taken before a Magistrate at ——- ——- —~ for the 
purpose? Thé immediate cause of their confessing seems to have 
been that they were confronted with the approver Myat Gyi and with 
Po Thaik, brother of appellant Taik Gyi, who had got a paso from 
him, <-id to. belong to the thugyi, complainant. No wonder they 
should think their best course was to make such statements as they did. 

Whether the District Magistrate agrees with me eventually or not 
about this being a false cas: from top to bottom, I am sure he will 
see the necessity of issuing instructions to the police to prevent 
anything being done that can even have the appearance of pressure 
in the eyes of accused persons. : 

As to the paso, there is 1i0 trustworthy evidence whatever that 
it belonged to complainant, who, according to the District Magistrate, 
could not even tell the same story twice running as to what property 
had been lost. But even if it were property taken from the thugyi, it 
would not affect Taik Gyi, since Myat Gyi himself acknowledged 
that it was he who had passed it into his hands. 

As to Nga Myat Gyi, I have to observe that not only is his evidence 
unsupported and even contradicated, as by the persons caught at the 
threshing-floor, but that it is absolutely worthless from beginning +o 
end, because on his own showing, and in this he is corroborated sub- 
stantially by the sergeant, he was induced to make his confession by 
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‘a promise of pardon or favour, either in this case_or in one of house- 


‘Breaking, or-in-both, and consequently his confession would have been 

inadmissible against both himself and others. - By changing ‘Myat Gyi 
from an accused toa ‘witness-the value of his statement ‘was not .in- 
creased, and it should not have been relied on at: all. . It was useless 
to make him an approyer-under the circumstances. 


oe fatxinsieally his .story is: false also. He has included the four. men 
who have been discharged among the accused without a particle of ¢ cor- 
roboxation against them.” The Contradictions “as "to" ‘the alleg ged divi- 
sion. of the. spoil ‘are. noteworthy, ard the® grotesque ‘improbal 
Myat' Gyi: patting ‘with’'all “his “mofiey “in” gériérous loans so ‘as to je 
forced to take to: house-breaking himself should’ not be ao : over.” 


‘Phe: evidence of Nga Hmeik’ about what yay 
should not have beén admitted’ as *“¢orroborating Myat 
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Before G. D. Burgess, Esq. 0.5.1. 
NGA PO SAN », QUEEN-EMPRESS, 


Criminal byeach of trust by public servant. 


What amounts to*ufficient evidence of misappropriation depends on the circum: 
stances of the Individual case. 


It would have been a great assistance to the consideration of this 
case if the Court of Session had stated the grounds upon which it 
confirmed the finding and sentence on appeal. The Court of Session 
merely remarked that it saw no reason to interfere, which might be 
enough in a simple case of an ordinary kind, but was not, I think, 
sufficient in a case like the present. 

I have now gone through all the evidence in the case, and have heard 
the applieant’s Advocate. The main point seems to be that there is no 
evidence of the applicant-accused having misappropriated the money. 
- But it must often happen that any actual proof of the use to which 
money in respect of which criminal breach of trust has been committed 
(has been put) cannot be brought forward, although it may be quite 
clear that the money has been misused. Every case must be considered 
in connection with its own special circumstances. In the present in- 
stance it is shown that the applicant-accused had in his possession, 
irregularly if not improperly, a large sum of money, Rs. 3,487-9-6. 
Out of this he paid away claims amounting to Rs. 842, thus leaving 
& balance to be accounted for of Rs. 2,645-9-6. This money the ac- 
cvsed kept in an iron cash-chest, of which the keys were lo8t, one of 
them: eing subsequently recovered. When the second key was lost the 
cash-chest was locked up in the treasury strong-room, a place where 
no one could get at it without the leave of the Treasury Officer and 


Treasurer together; and.wnile it-was there the evidence is that the. 


accused opened it several times. Then it could not be opened, and 
finally it had to be broken open, but not till abeut two years after the 
money was originally put in accused’s hands. Whemit was opened, 
the accused, in defiance of orders, was alone there with the workmen 
who broke the lock und carried off its sole contents, a bag of Rs. 795. 
The accused had therefore to account for a sum of Rs. 1,850-9-6, 
which he has in nowise done, He had admitted withdrawing some of 


Criminal Revision 
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the money from the full amount, and it is clear that he had the com- _ 


mand of the money both before and after the chést was placed in the 
strong-room. The accused undoubtedly must have known whether 
he had the wholé of the money in the chest or not, and if he left the 
chest with a sum of Rs. 1,850 short, without informing the Deputy 
Commiss‘oner or other officer of the deficiency, the only possible infer- 
ence is tiat he kept out this sum for his own purposes, and the 


_ Nea ra SAn . 


(Quek-Ewrress. 
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pYesumption is that he Sonneeeed a it:to his own use, whether he meant 
finally to replace. it or not. 


‘The evidence is- undoubtedly ‘aifficient for a conviction, and this 
application for revision cannot be admitted. 
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Before G. D. Burgess, Esq., CS. wi erin ees 
0. 53 4 
NGA PO MAUNG v7. QUEEN-EMPRESS. _ TB9s, 


—— 


Charge of cheating by a person bound by law or by a legal contract to protect 
the interest of the person cheated—by a thugyi or village headman—in the matter 
of the assessinent of State land made by ¢thamadis or assessors and alleged to be 
below the proper rate. : 

Held—that under the circumstances the thugyi might possibly have committed 
the offence’ of abetment of cheating by the assessors, but that mere silence on his 
part did not amount to a dishonest concealment of facts constituting a deception 
by him, ‘The explanation to section 415 refers to the actual deception itself, and 
not to the concealment of a deception. by some one else. 

Possibly, however, the thugyi, by passing the assessment-rolls without bringing 

- an inadequate assessment to notice, might have committed an offence under section 
176 or 177, Indian Penal Code. : : 

THE offence charged in this case may be untechnically described 
“as cheating tle Government by assessing certain land belonging to the 
accused’s wife at the rate of Rs. 10 instead of Rs. 50 a pé. 

os question of fact in the first place is not as clear as it ought 
to be. 

The evidence as tothe proper rate of assessment is contradictory. 
‘The two thamadis or assessors who fixed the rate on accused’s 
land, to call itso as may be done since it is his wife’s, give evidence 
as they naturally would do, in favour of the lower rate. The evi- 

dence.on the otter side is not satisfactory. The Township Officer 

gives avery uncertain’ sound in thé matter, saying, as he does, that 

the garderis of which the land consists used not tobe so valyable as_ 
théy ‘axe now, and admitting that he himself has signed and passed 

the asseHament-rolls for five years back at the rate now. objected to. 
The Subdivisional Officer is apparently no expert in such matters and 

_of course has had his opinioa influenced by the revenue proceedings 

that came before him.  ° 

~The other witnesses are persons holding the same kind of land as’ 
accused and paying higher rates. One of them is accused’s enemy, 
and the others have complairfed to the authorities of over-assessment. 
This evidence is undoubtedly prejudiced. The object of the wit- 
ness¢s 1s to. make out thatthe assessment is wrong; if they are not, 
asseased too ‘high, then the accused must be assessed too low. 

The Magistrate was discontented with the evidence, remarking 
that it was difficult to get impartial evidence, andhe visited the gar- 
dens himself. His inspection was proper enough for the purpose. of 
understanding and checking the evidence given by the witnesses, but: 
his own opinion is not evidence as he isnot a witness in the case 
himself nar ought to be one. What was wanted was independent: 
expert evicence, such as could be given by persons used to dealings 
in gardens and their produce. Another defect in the proceedings is 
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Nea. Po MAvNG that the evidence has been directed. towards showing for the prosecu- 
tion that the accused’s land is as good as or better than the land of 
others. assessed at much higher rates. But that is not the point: the 
point is whether the accused’s land has béen assessed at a rate 
‘lower thanthe right.rate. It is possible that the other rates are all 
too high. ues 
The evidence as to the principles and rules of assessment invests 


v. 
QuBEN-EMPRESS, 


and indefinite: The land does not come expressly under the seyenue 
rules, being nemye land, regarding which matters are stil, unsettled, 
From what the ¢hamadis say it would appear that the bagia of asgess- 
ment is the amount of produceé,. of which a tanh taken: as.the re 
venue payable. Ifso, the question of course is what Is the annial or - 
average antiual crop of the land worth, _ gn es: sf 
It may here be remarkéd that 6H acéotint of the un¥etiled state of 
the question ag to the dtepiliey of nemye land tb assessinént as State 
land, it hdd bééh argued’ that thé revenue levied may not finally be, 
claimed by Government at all, and that what ae been collected may: 
be tefuinded, so that it is uiltertdid Whether any loss may-everitually. 
be caused even if an dssessinétit of Rs. 10 per fé is too low: On 
this point I have, howevet, diready expressed’ my view that the final 
result, whatever it may be, can make no difference in this case, in 
which the question merely is whether money which ought to have 
been paid into the. publi¢ tteasiity has dishonéstly been. kept out of 
it or not for the timé beifig; whether the surcharge eventually goes 
back to tle pockets of thé landholdéts or not?) 
For the satisfactory’ disposal of the ‘case, thérefore,, on niatters of 
fact, it is plaid that thete ha8 not yet beeh complete enquiry and that 
further evidéncé wolild be tequired. Before’ calling for stich addi- 
tional evidence it tas: to ba eshsidéted whether, on the assumptign 
that the facts rélied 6h by the prdSeciition can be satisfactorily estab- 
lished, thé ¢orivietidh bf abctised for cheating can bé sustaliied in 
The thatiadis thtniselves assiinié fulltegponsibility for thé assess-: 
ment, and declare that the shgy i and in this instance the thugyi is 
the accuséd—has no voice in the matter and cannot interfere with 
thé asséssiiént. This is adihitted to be correct by the Subdivisional 
Officér; wh States . that the, thugyi éanridt alter the assessments, but. 
is bound to put down whatever figutes the thamadis give him, unless 








alteréd by higher. autHofity, Butit is attempted to fix the . thugyi 
with liability on the Score that he should report wrong. asséssinents: 
No written ordér if préduted imposing this obligation on the 
thugyi, por is. any proof offered that the accused was ever made ac- 
quainted with his dity in-this- respéct. “The accused himself: stated 
that iecdid not kndw that anything could be done if the ¢hamadis 
asscssed him at any. figure they chose. elrdes 
So far as appéars in evidetice, then, the accused comp%ed with: 
the rules in- submittifig thé dssessment-rolls in ae with the 
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| thamadis’ rates, but he omitted to say anything about the rate on his 
gardens being in his own opinion toolow, and’ that is the ground on 
which he has been convicted apparently, thé Magistrate considering 
_ that his signing the rolls is equivaléat’to a declaration by him that 


t=) i 


_he has checked the assessments and found themi correct, 
'The explanation to section 415, Indian Penal Code, has been ree 
ferred to in the course of the argument. 


It says— 
“A dishonest concealment of facts is a deception. within the meaning of this 
section.” : 4 j 
But this cannot be relied upon in support of the present charge, 
‘The explanation obviously means such a dishonest concealment of 
facts as constitutes the “deceiving any person’ spoken of in the 
foregoing definition. Here the deception, if any, consisted in making 
the rate of assessment lower than what the assessors genuinely be- 
lieved it ought to be. The thugyi was bound according to the evi- 
dence to put down the rate fixed by the assessors and he did so. 
There was no deception on his part so far. If there was any decep- 
tion on his side, it consisted in collusion with the assessors, and he 
may have abetted the deception of the assessors by instigating their 
fraudulent malpractice, and, perhaps, by subsequent concealment. 
But to hold that the accused’s failure to perform his duty as thugyi by 
reporting that there were objections to the assessment amounted in 
itself to a deception would, I think, be carrying the construction of 
section 415, Indian Penal Code, beyond the ordinary meaning of its 
language and béyond legitimate limits. i en 
The application of section 418, Indian Penal Code, to the case has 
possibly tended to obscure the true issue. The position of accused 
under Government, whose interests he was bound to protect, natur- 
ally puts his conduct in a bad light, but before there can be a convic- 
ion under section 418, it must be proved that there has been cheat- 
ing. and in my opinion it is, at least, very doubtful whether what 
accused did comes under the definition of cheating as charged. It is 
possible that he may have abetted cheating, but that is not the offence 
charged, and what the evidence most distinctly indicates is an offence 
under section 176 or 177, Indian Penal Code, by a person legally 
bound to furnish information toa public servant who intentionally 
omits to do so or who intentionally furnishes false information. 


As pointed out above, the evidence is imperfect and incomplete in 
several respects, of which the most important are the facts of the 
proper rate of assessment and of the duty of the thugyi regarding 
erroneous assessments. “Even if I tooka different view of the 
character of the offence that may have been committed, it would be 
necessary to have the case retried toa great extent. Ifa criminal 
prosecution is deemed necessary at all, the accused should be pro- 
ceeded ag: inst for one or other of the offences indicated above. . 


NA Po Maune 


_ 
QuEen-EMPRESS, 
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‘Nea Po Maune For the foregoing reasons, I consider that the conviction on the 
8. ' charge as framed in this case at present cannot be maintained. ; 
Quezn-Emprgss. ‘i . oy i ui 
: It is therefore set aside with the sentence, but it is directed that 
there be a retrial if the District Magistrate see fit,so that there may 

be no difficulty about further enquiry into any of the circumstances © 

of the case, if necessary, 
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Before.G. D. Burgess, Esq. €.8.1. Criminal Revision 
No. 1433 Y 
MAUNG TO MAUNG ann MAUNG PU 2. QUEEN-EMPRESS 1892.. Bia 


AND MA THIN. a 


Mischief—Intention—Possession, 
Reference—I. L, R., 2 All, 465. 


THE two accused in this case have been convicted under section 
426, Indian Penal Code, but the Magistrate considered that the offence 
fell also under section 447, Indian Penal Code. eters 

The accused’s learned Advocate has referred to the case of A./. 
v. Gobind Prasad,* as showing that no offence is committed when 
there is a bond fide title to the property, for-trespassing upon which 
the accused is charged, That case, however, relates to the assertion 
-of.a title, and is very easily distinguishable from the present. 

In this instance the complainant was in possession of and cultivat- 
ing certain land forming part of .a family estate. She sued for a 
share of the estate on behalf of ner daughter to a larger extent than. 
the share in her hands and lost her suit. Then the accused, who were 
defendants, sent men on a portion of the land actually in her posses- 
sion and ploughed it up, although it had actually been already sown 
with paddy. : 

The decree of the Civil Court was for the dismissal of the suit, and: 
of course did not affect land which was in plaintiff’s possession so as 
to deprive her of it, but no doubt the accused did not perceive the 
distinction and thought they were dealing with property which was. 
Iuzally theirs. . oe 

But chey could not be ignorant.that complainant must have some 
right in the paddy sown, and that they were likely to cause her dam- 
age by destroying it, and if ‘hat were so, they would be guilty of mis- 
chief. It is pointed out that the paddy sown was in a bad way from. 
want of water and perhaps want of care, and this seems to-have been, 
so.. But it does not appear to have been utterly valueless so as to 
make it impossible to commit mischief. It therefore appears that the 
accused have committed mischief, and by committing mischief they 
also brought themselves under section 447, Indian Penal Code, by 
entering on: the land of complainant to do so. . But the fault was 
venial under the circumstances, and should have been leniently dealt 
with in consideration of accused’s ignorance. If the crop had turned 
out well, it would only have yielded some 20 or 25 baskets of paddy. 

A fine of Rs. 50 each was an unnecessarily heavy penalty, and I 
reduce the fine of 50 rupees to one of 15 rupees each, which amount 
(go rupees) is awarded to complainant, with her costs, Rs. 4-8-0 


apparently: z 
*LL.R,2-All, 465. . 
35 


Criminal Revision. 


65815 of 
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Before F. S. Copleston, Esq. 
-QUEEN-EMPRESS v. NGA KON anp Five orHERS. 


The accused was ‘convicted under section 431, Indian Penal Code, for using a 
cart. with solid or Burmese wheels.. Noevidence was produced to show that any 
mischief was caused:to the road, and that the road in consequence was rendered, or 


“known to: be likely: to be rendered, impassable or less safe for teavelling or SoUNEy- 


ing property. 

STH. evidence shoivs tha. the accused. dco a cart <9; ierirese 
wheels on the Government tread which runs from. the Shan States 
to Thazi. _ It appears that an order has been issued to the effect that 
carts with solid: wheels are not to. be used on this toad. - The accused 
was accordingly arrested. 


: He was sent: up. by the police for trial under section 283 and sec- 
tion 431, Indian Penal Code. 


- No evidence was produced to show that ‘any mischief waa cane 
to the road, and that the road in consequence was rendered, or known 
to be’ likely. to-be’ rendered, impassable or less safe for’ travelling 
or “conveying: property. Nevertheless, for having used acart with 
Burmese wheels the accused ‘was convicted under section 431.. 
Mischief is defined in section 425, Indian Penal Code, and section 431 
is also quite plain in its-terms. The accused did not plead gen and 
the offence was not proved. _ 


‘Mischief must be proved, and, in the case of section 431, mischief 
with a special. kind of result. The witnesses were not asked as = 
the question of mischief. No doubt, ina case where the driving.cS 
solid-wheel carts along a public road has been legally forbicden, a 


, slight amount of evidence of mischief would be sufficient. As-there is 


no such evidence on the record, the conviction cannot.be sustained 
as-legal, but Ido not think ‘the’ ends of justiée would be furthered by 
the remand of ‘the case for further evidence, « and, eee | wd circum 


~ stances, I will not set aside this conviction. 
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Before G. Dd, Burgess, Esq. CSL. ks réimingl Revision 
QUEEN-EMPRESS ». NGA THA BAN. lias 


Duty of the criminal courts to protect against t respassers persons who are in 
peaceful possession of property. 

THE Township Magistrate convicted and fined the accused in this 
case under section 447, Indian Penal Code. 

After a careful enquiry he found that the land had been redeemed 
from mortgage by the complainants in 1250 B.E. and had been works 
ed by them since; that the accused committed mischief by ploughing 
the land. and scattering a little inferior paddy seed over it, after it 
had been properly prepared for sowing by the complainants with the 
delfberate intention of spoiling the quality and lowering the value 
of the complainants’ grain, and also of insulting or annoying them ; 
and that the evidence of the claim set up by accused was unworthy of 
credit. . 
The District Magistrate, however, set aside the conviction and sen- 
tence, describing the case as one of a dispute as. to the ownership. of 
a piece of land, and remarking that he did not think that. it followed 
that, because accused ploughed or sowed on the fand, he did so. to 
annoy complainants, and that such cases are much better dealt with in 
a civil suit, when a final settlement can be made, as a criminal case 
always leaves the matter in dispute open. ee 

No doubtequestions of ownership and title should be settled when 
possible in the civil courts, but this was acase in which no such 
question necessarily arose, and the District Magistrate took an 
erronecus view and was wrong in disturbing the conviction.~ The 
offercé of criminal trespass is committed under section 44i, Indian 
Penal Code, by entering into or upon property in the possession’ of 
another with intent to commit an offence. The possession should; ‘of 
course, be peaceful, ard not merely thé precarious and sudden posses- 
sion obtained by a trespasser at the moment. Here the Magistrate 
‘found there was peaceful possession and the ‘commission of an offence, 
namely, mischief, and th2 conviction was strictly in accordance with 
law, and should have been allowed to stand. ee peas 

It is necessary that the criminal courts should do their duty in 
protecting against trespassers. persons who are in peaceful. possession 
of property, whether they be the rightful owners or not. 
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M datied Revision | Before. G. ‘Dz. Burgess, Esq. CS.1. 
. No. 1002 of 
1894: -. ML-TOK o. MI SHAN MA. 


omer 


Criminal trespass, s, 440s Indian Penal Code—Court Fees. Act, & Bt. 

. Whether a party is in possession of immoveable property or not is a question of 
fact to be ascertained by taking evidence in the usual way. The mere fact that a 
decree has been given against one party by the civil courts does not determine the. 
question of possession, as that party may still be in possession of the property in 
dispute until effect is given to the decree in due course of law. 

Ifthe parties consented to arbitration after the decree of the civil courts was 
passed, and an, award was made subsequent. to the decree, the award, if binding, 
world ‘probably supersede the. decree and alter the position of the parties accord- 
m 

‘irregularity of order- under section 31; Court Fees Act, directing payment of, 
witnesses’, subsistence allowance in any case and of the cost of court-fees ina’ 
cognizable case. 

So far as I understand the Magistrate’ s judgment in this case, he 
is under some: misapprehension. He has-convicted and punished the 
accused-applicant: for trespass, .and has -decidéd. that she was a tres- 
passer because the complainant was in possession, and he has come to 
this decision because. of the orders passed in certain civil litigation. 
But, it does not. follow that because the ‘civil courts have determined 
the rights of parties, the possession of property is thereby affected. 
Until the orders of the civil courts. are carried out in due course of 
law, the party against whom a decree has been given may still be in 

sossession of the. property in dispute. Whether one person or another 
is in possession is a question of fact to be determined by evidence in 
the usual way. © 

_Another point on which the Magistrate seems to have gone astray 
ig as to the effect of a certain award between the parties. The Ma- 
gistrate appears ‘to regard this as worthless, because it goes against 
the decree of the civil courts. . But if this is “his view, it is a mistaken 
oné. If the parties consented to the arbitration after the decree of 
. the civil courts was passed, and the award was subsequent to the de- 
cree, the award, if binding, would probably supersede the decree and 
“alter the position of the parties accordingly. Whether, as a fact, the 

award would operate or not has not been settled or enquired into 
apparently. 

‘ There is a further difficulty about the trespass itself. Appérently 
the.accused for several years past has treated the person cultivating 

_ the land as her tenants,"and they acknowledge her as the owner of 
the land. It-is- not explained inthe judgment whether these are the 

’ actual facts or not, and it is difficult to understand in what way the 
trespass is made out. 

The Magistrate has erroneously passed an order as to coris: He 
had no power to pass such order in regard to the subsistence :-xpenses 
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of witnesses, and the order, so far as it relates to court-fees, is also 
bad, because it is made in a cognizable case. 


The case has notbeen properly tried at all, and it is impossible to 
say whether there ought to be aconviction or not. The Magistrate, 
in a case of this kind, should have’ passed a sentence open. to appeal, 
‘especially when he thought a fine of so muchas Rs. §¢, the limit under 
which:an appeal is disallowed, was requisite as a punishment. 

The. conviction and sentence are set aside, and there will be a re- 
trial of the case, and enquiry into the points indicated above, and such 
other matters. as are relevant to the proper determination of the ques- 


Mx Tox 
v. 
“Mr Suan Ma. 
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Big Verma Before G. D. Burgess, Esq., C.S.1. 
i 0 . : pine ‘ 
1895. ~~ MAUNG KADO ann rwo orHers v, QUEEN-EMPRESS. 
ae The accused entered and took fruit from certain gardens forming part of the 


-well as against a person in actual possession of immoveable property. 


-of justice and not by the violence of private individuals, 


"estate of their deceased relative, to which: they and the complainant were rival 


claimants. : ; , : 
_ There had been a deed of conveyance executed and a transfér of the gardens to 
complainant’s name in the revenue records, but it did not appear that accused 
were aware of it. ei aes De 
‘The gardens were, however, in charge of persons feceiving yearly wages from 
the deceased for taking. care of them, and such persons were in possession either 
on account of complainant, or of deceased’s representative, whoever that might 
be. If accused, in whose favour deceased had at one time executed an instrument 
transferring the gardens which at the time of her death she was suing to have 
cancelled, had ever been in possession, they had ceased to be so somewhile before 
deceased’s death. : ; i 
Held—that though accused might have a genuine belief in the soundness of 
their title, they could not be considered to be acting in good faith, as they must 
have been aware that they were not entitled to immediate posséssion and that théy 
were invading the rights of the person or persons in possession for .the time 


being, who were not holding under theny and were not bound to let them have. the. 


fruit, The entry was for the purpose of doing an act which was probably the 
offence. of theft technically under the circumstances. 


Held also—that there: being no restriction on the point in section 441, thé inten- 
tion to intimidate, insult, or annoy may be against a person in constructive 

Nor is it necessary that intimidation, insult, or annoyance should be the 
primary intent with which the entry is made. It is sufficient if the intent to 
commit one or the other is involved in the action. The presumption is‘against a 
person-entering on property in the possession of another without that other’s cons 
sent except in strict accordance with law. : 


’- The people of Upper Burma are much addicted to taking the law iro their own 
hands in such matters, and it is the duty of the Courts to extend the protection of 
the law over the rights of persons in pene an a legal manner irrespective, of 
any claims of ownership whatsoever. Such.cliims must be enforced in the courts 


References, 
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Tue three ‘accused in this case have been convicted under section 
447, Indian Penal Code, and sentenced each to pay a fine of Rs. 150, 
or undergo two months’ simple imprisonment. The sentence of 


imprisonment in default of payment of fine is wrong as being in con-. 


travention of section 65 of the Penal Code, but the fines have been 
paid. An order has been made for the payment of a sum of Rs. 320 
out of the fines to the complainant in compensation for the injury he 
has sustained. - 

The injury consisted in plucking fruit in gardens alleged to be in 
possession of the comp!ainant and damaging the trees. ; 

The latter matter may probably be treated as an exaggeration. 
The essential question is whether the entry into the gardens for 
the purpose of taking the fruit constituted criminal trespass within 
the meaning of section 441 of the Penal Code. 

The gardens in question were the property of Ma Mi, deceased, 
and both complainant and accused claim them under her. 


The complainant is deceased’s grandson, and the first accused, 


Maung Kado, is her brother and alleges he was adopted by her, 
while the second accused, Ma Kun, is her niece. The deceased has 
executed several instruments of transfer conveying her estate to one 
or other of the parties. In 1890 she made one of these documents in 


fayour of complainant and his brother. This she ‘cancelled in the 
beginning of 1893 and transferred the property to first and second 
accused, and then again; later on in the same year, she again executed, 


a document in-fayour of her grandsons. At.the time of her death 
Ma Mi‘was engaged in carrying on a suit against the first and second 
accused to have the deed of conveyance to them set aside. The va- 
lidity ‘and effect of these several documents will doubtless have to 
be tested in a civil court hereafter and no opinion on, the subject 
need be expressed-here. The transactions are, however, sufficient to 


show that both sides had some right to look upon themselves as. 


uwners of the estate of deceased either by gift or inheritance. 

In entering the gardens, therefore, shortly after Ma Mi’s death, the 
accused may be credited with a genuine enough belief in their own 
title to the property. 

Besides. executing the last instrument of transfer in 1255, Ma Mi 


in 1256 went to the thugyi and asked him to transfer the gardens. 


from her name to the complainant’s, and the tickets for the collection 
of revenue were then issued in the complainant’s namie. 

Whether -the accused were aware of this transferor not does not 
appear from the record. 

This action of Ma Mi was very likely taken to defeat the instru 
ment She’ had -executed ‘in favour. of the first and second ‘accused. 


She died in her grandson’s house, and even if complainant paid the 


revenue and generally looked after the gardens, it would not neces- 


sarily imp!y that he was doing anything more than’ acting for his’ 


grandmother. 


Mavna- Kapo 


Queen-EMPRESs. 


‘Maune. Kano 


De 
Quern-Emersss. 
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had possession they must have lost it, and the litigation instituted by 
the deceased Ma Mi showed them that she desired to put an end to 


any claim they had to the property. Whether they were aware com- ~ 


plainant was in possession or not, supposing he -was in possession, 


they could not be ignorant of the claims of the grandsons as heirs ‘of . 


‘Ma Mi, nor that the caretakers were in possession on account of the 
legal representative of Ma Mi, whoever that might be. . They ‘could 
not reasonably suppose themselves to be éhe representatives. Even 


‘if they were co-heirs, they had no right to appropriate the produce ; 


"of the gardens to themselves. 

The. persons in. possession were accountable fo the estate for the 
_ produce under their charge, and the produce could not ‘be taken out. 
of their hands without their consent without some kind of i injury and 

annoyance. . 

The act of the accused would’ seem, indeed, to go beyond annoy- 
ance by causing wrongful gain or wrongful loss.“ Wrongful gain is 
“ gain by unlawful means of property to which the person gaining it 
‘is not legally éntitled.”- The accused may eventually prove to be the. 
true“owners of the fruit, tat at the time they took it they were not 
legally entitled to it. The persons legally entitled to it for the time 


being were the persons in possession, and they were not bound to 


give up the fruit to the accused under whom they. were. not holding 
-possession.. A man may steal his own property as in illustrations (7) 
and (£) to section 378. 

_ The.accused may be morally excusable, but- their act may, perhaps, 
be technically treated as theft. 

' Somewhat similar remarks weuld apply to the offence of mischief 
with which the accused were originally charged. 

I have gone fully and lengthily into. the points in this case. because 
cases of trespass are very common inthis province, and there is a 
prevalent disposition on the part of persons who are not in possession 
-of land to take matters into their own hands and assert their clainfs 
by entering on.the land. Their claims are often dond fide enough in 
the sense that they have a genuine belief in the justice of their own title. 
But that is not enough. There must also be reasonable grounds 
-for believing that there is a legal right-to immediate possession, and 
in the great majority of instances this is not so. The person who is 
in possession is generally in peaceful possession under some clgim of 
his own, and is not liable to be ousted save in due course of law, and 
the person who attempts to take the law into his own hands and to 
deprive the holder. of the land of possession must run the risk of 
being convicted under section 447 of the Penal Code of criminal tres- 
_pass, as has previously been-pointed_out-in-Citcular-No.-35 of 1892.* 

The natural inference from such conduct must generally be that there 
was an intent to commit an offence, or to intimidate, insult, or annoy 





the person in possession of the property, unless the contrary can be 
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proved, which under such circumstances. it must be a difficult thing 
to do. , : 

I have felt doubt whether the fines, or at least the amount awarded 
in compensation, should not be reduced, although the conviction is 
sustained. If the complainant is successful in civil litigation no harm 
would be done, but if the contrary result took place there might be a 
difficulty. The complainant's Advocate has been heard on this point. 

-On ‘consideration, however, I think the civil court would be in.a 
position to adjust matters equitably by decree for award of mesne 


profits,: The amount of compensation may therefore stand. The-ex-. 


a of damage done by the removal of the fruit has been found to be 
S, 320. : 

’ The fines have not been properly adjusted as Ma Kin, the second 
accused, and Maung Thet, the third, are husband and wife, so that 
they have been fined double what the first accused has been, but no 
doubt the accused will arrange matters among themselves. 


The fines beyond the amount of damage are somewhat heavy, but. 


offences of this kind require'a severe check. : 

_ The alternative sentencé of imprisonment of two months is reduced 
to three weeks each so as to be in conformity with the law. _Other- 
wise the application for revision is dismissed. 


*’ Maune Kapo 


v. 
QueEn-EMPRESS, 
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Criminal Revision Before FS. Copleston, £sq. 


Nos. 576 and 577 . (1) MAUNG SHWE BAW. 
of 1895. QUEEN- -EMPRESS 9 0.4 3 NGA PO THAING.. ~ 


Improper dismissal of complaint —Criminal trespass—-Mischief... 


In a.case of acomplaint charging the accused under sections. 447 and 426, . 
‘Indian Penal Code, for trespassing .on his land and cutting certain trees thereon, 
where the complainant alleged that he had been in possession for 21 years, the - 
Magistrate, without fully. examining the complainant, dismissed the complaint 


P 
under section 203, Criminal Procedure fades holding that the case was a dispute : 
as to the ownership of the trees. 


‘Held—that the Magistrate was wrong in dismissing, as he did, t the complaint 
’ without fully exarnining the:complainant. he 
- Reference. Supra page 264. Soe 5 8 ee 


THe Magistrate has‘not made proper examination of the complain- ; 
ant before dismissing his complaint under se€ction 203, Criminal Pro- 
cedure-Code. ‘On the statement of complainant that the accused ase, 
serted as his-reason for cutting the trees. that they belonged to his 
own mother-in-law, the Magistrate came at once to the ‘conclusion « 
that the case was a dispute as to. the ownership of the trees, in spite. 
"of the statements in the complaint, which of themselves should have 
. induced the Magistrate at any-rate to examine complainant fully that 
_he had been in possession of the trees for 21 years and that the mother- 

in-law had nothing to.do with them. The law exists for the protec- 
tion of property from trespass and mischief, and-even'a bond fide 
belief that a person has a claim to the property may be ‘no defence 
against a charge of such offences, if the claimant takes the law. into 
his own hands. This Court has already pointed out in Circular No. 

78 of 1895* the frequency with which in this country peoplg do take 
_the law into their own hands and the need for giving such protection 
as the law affords. As to the facts ‘of this particular case, of course, 
I can say nothing; but it is clear that thé Magistrate was not justified 
on the face of his proceedings in dismissing,the complaint. *- 

It is accordingly dirécted that the District Magistrate himself do 
make, or cause some Subordinate Magistrate to make, further inquiry 
into this complaint. I have just had to pass a similar order in Crimi- 
‘nal Revision No. 577 of 1895 in the case of a complaint dismissed by 
the same Magistrate. 

The substance of the examination of the complaint has” not been 


signed by the complainant as Ss Sequieedl by section 200, Criminal Proce- 
dure Code. 


Order tn Criminal Sesh No. 577. of 1895. 


THERE is, so far as appears, no ground for the Magistrate’s. ordet 
dismissing this ore wa as not a criminal case. The mere assertion 
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by the accused made to the complainant that he cut the trees because 
they were his-own is no proof that the- accused had any right to-cut 
the trees. According to the complainant’s petition the trees have 
been damaged and made useless for a couple of years. A man would 
not damage his own trees in this way. At any rate, if this. statement 


were supported, it would greatly tend to disprove good faith. The 


complainant should have been more fully examined. 

I now direct that the District Magistrate do himself make, or cause 
some Subordinate Magistrate to make, further inquiry into this com- 
plaint,; which: was:dismissed under section 203, Criminal Procedure 
Code. 


QueEgen-EMPRESS 


v. 
‘Mauns SHwe 
Baw... 
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Criminal Revision Before G. D. Burgess; Esqu; C.S8.1._ 


No, 267 of Me » ee oo 
1893. Criminal trespass and lurking house-trespass by night. 


ath 


Tuts case has been before the District Magistrate in appeal and 
the Sessions Judge in revision, and there has been no interference. 
Jt’ seems to have escaped observation that there is no evidence to 
sustain a conviction under section 457, Indian Penal Code.. The ac- 
cused did not enter the complainant’s house, but was found lurking 
under it. His purpose was no doubt to steal or commit some other. 
offence. The accused has therefore committed ordinary i ee it 
would seem, but nothing more. 


The conviction must be altered to one under section 447, Indian 


‘Penal Code.’ The sentence, being Only for three months’ rigorous 
imprisonment, need not be modified. 
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Penal Code—457. 
Before G. D. Burgess, Esq, CS. 
QUEEN-EMPRESS v. NGA SO anp NGA PO TUN. 


House-breaking or lurkihg house-trespas$ by night in order to commit theft— 
ordinarily an offence under the latter part of section 457, Indian Penal. Code—is 
more ‘serious than one under section 380, and it is important that the trial and 
conviction should be under the right Section in order to the infliction of adequate 
punishment and the suppression of a dangerous form of crime ; and also in order 
to the enforcement of the obligation of giving information of such offences imposed 
by law, i 2 


THE evidence pointed to the. commission of an offence under sec- 
tion 457, Indian,Penal Code, but the Magistrate omitted to enquire 
into the matter. He should explain to the District Magistrate his 
reasons for the omission. , : ; 


It is important that the trial should be for the proper offence for at 
least two reasons. Inthe first place, an offence under section 457, 
Indian Penal Code, is ordinarily more serious than one under section 
380, and it is expedient that persons who commit. an [offerice under 
the former should be correctly convicted-and adequately punished. In 
the second place, every person aware of the commission of an offence 
under section” 457, Indian Penal Code, is bound, under section 44, 
Code of Criminal Procedure, to give information forthwith to the 
nearest Magistrate or police officer, and it is highly desirable, for the 
sake of the suppression of this dangerous form of éwime, that such 
responsibility should be enforced.“ In the present instance the house 
owner failed to give any information and the crime would hae escaped 
detection altogether but for its discovery otherwise.. If the offence 
fell under section 457, Indian Penal Code, the accused has been in- 


adequately punished-with three months’ rigorous imprisonment, and 


it would be advisable to have ‘him re-tried were it not that he has 
been sentenced in another case as well: a5 
- The District Magistrate will doubtless issue instructions to the sub- 
ordinate Magistrates and. police which will prevent a failure of justice 
with respect to similar cases in future. 


Criminal Revision 
No. 1056 of 
1893. 


— 
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Criminal Revision Before G. D, 

Bi tie efore Burgess, Esq. C.S.B. 
893. QUEEN-EMPRESS ». NGA PO THIT. 


Penal Code, ss. 487 and 95 ; Gode of Criminal Prccedure, Ss 349 
Setiousness. of offence under latter part of section’ 457, Indian Penal Code. 
_ House:bréaking or lurking house-trespass by night in order tothe cotimitting of 
_theft, especially when committed by old offender--Inadequacy of punishment, 
_ Irregularity of returning case referred under section 349, Code ef Criminal 


’ Procedure, for severe sentence to referring Magistrate for disposal. 


THE accused is before the Court. The only cause he has to show 
against his being re-tried is that, he says, he wert to the house: 
because the complainant was his sweetheart and he was charged with 
an offence because of his bad name. This case was. sent before the 
District Magistrate under the provisions of section 349, Code of 
-Crimiaal Procedure. ' It should not have been taken up by a Magis- 
trate of the second ‘class at all, but, having been-so ‘taken up a ile 

right, that it should. be submitted for more severe punishment than 
that Magistrate céuld inflict. ; ee 

The District Magistrate, however,- returned the case to the Town- 
ship Magistrate for disposal, and the latter, anxious apparently to 
make the punishment as severe as possible, passed:a sentence of six 
months’ rigorous imprisonment and a fine of Rs. 5, or, in default, further 

-imprisonment for one month. The District Magistrate should have 
. disposed of the case himself, and it has been distinctly ruled that: 
under sertion 349 a case cannot be returned to the referring Magis-. 
trate. ’ i el 
Besides this, the District Magistrate has altogether failed to ap- 
_preciate the gravity of the offence. An offence under the latter part 
of section .457, Indian Penal Code, is punishable with rigorous ca 
prisonment or transportation for fourteen years, and the accused Had 
. previously been convicted of robbery and undergone a sentence of 
two years’. rigorous imprisonment and a-whipping of thirty stripes. - 
From what he says in this Court it appears that he was released from - 
jail in August, the offence of which he has now been convicted bein 
committed in November. sing 

The inadequacy of the sentence is therefore glaring, supposing * 
the conviction ought to have been under the latter at lest ae 
Indian Penal Code: , 

The conviction and sentence must be quashed as irregular’ and 
-are-trial.ordered. 5 

Under this order the District Magistrate can proceed to dispose of 

the case under section 349 and pass sentence according to law; or he 
can direct a re-trial before k:mself as District’ Magistrate with special 
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powers; or he can commit the accused, as the case stands, to the Quezn-Empress 


Court of Session for trial. Ki és - 
: : It, 
The District Magistrate will have to consider whether the last course cee 
would not be the’ most convenient if he feels that he has already 
taken a view. of the case to which he must adhere. 


37 | 


276 UPPER BURMA RULINGS. [1892 








Penal Code—463, 467. 





Penal Covte—a6s, 467. 


Criminal Appeal 
No 48 oer Before ( G. D. Beens: E'sq.; €.8.1. 
oe QUEEN-EMPRESS »v. NGA KYAW NVA. 


Forgery—*. Fraudulent ly,? « ‘ defraud * =“ to cheat a person out of something.” 


A thagyi substituted two'men’ for two other men whose names had been put 
‘down for agricultural advances.. The former signed receipts in the names of the 
latter.and drew the money. The thugyi also signed the receipts, and, taking the 
money himself, expended it as he thought fit, partly i in agricultural advances. The 
thugyiwas a surety and repaid the money himself. 


The thugyi was convicted under sections 467 and 109, Indian Penal Code, by 
the District Magistrate, but was released on appeal by the Court of Session. 
On appeal by the Local Government, ‘the order of acquittal was reversed and the 
conviction restored. “The sentence was reduced under the circumstances and as 
this was a first case, but it was pointed out that the: offence was ‘punishable with 
transportation for life, and that, on another: oceasion, eeemplary punizhmens might 
be required. 
_ THE accused in this case was convicted by the District Magistrate 
“under sections 467 and rog, Indian Penal Code, but was released’ on 
appeal to the Court of Session, and this i is an appeal by the Local ‘Gov- 
ernment against the acquittal. 

It has been admitted at the hearing by- the learned Advocate of the 
accused-respondent that the accused has technically committed an 
offence, but it is. urged on his behalf that his fault. was one due to 
ignorance and to loose ways and habits of doing business, and was, 
as it was regarded by the Sessions Judge, rather one for. departmental 
disciplinary disposal than for.criminal prosecution. 


‘On the other hand, the Government Prosecutor does not press for, 
a severe measure of punishment as the appeal is brought tnore for 
the assertion of principlé than anything else. 


If the case is to be used for the purpose of example and warning, 
‘it is advisable that it should be stated in as Shart and simple a manner 

as possible, which may be done in this instance notwithstanding. the 
Pechaicalites that. surrownd the subject of forgery. . 


The case, then, was this. Government sas giving out agricultural 
advances of money to assist poor cultivators to buy seed-grain and 
cattle, and the accused Nga Kyaw Nya, being a thugyi of a ciréle, 
was called on to state the requirements of his villages. He accord- 
ingly put down the names of two men, Nga Tun Lin and Nga Kyé6n, 
for an advance of Rs. 100 each, and his own name as one of the 
~-sureties: —It-is-in-evidence,..and_is..probably.a correct account of the. 

matter, that the thugyi’s messenger went to call these two men to get. 
the money, and, being told they were absent, subsequently called two 
other villageré, Nga Pon and Nga Po Ywet. The latter two men 
presented themselves with the thugyi before the Township’ Officer 
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and signed each a receipt for Rs. 100, one inthe name of Nga Tun Qugen-Empress 
Lin andthe other in the name of Nga Kyén, and drew the money, . 
The thugyi also signed the receipts and said that the two men were 
Nga Tun Lin and Nga Kyon, and so, as the Township Officer says, 
the money was given to them. All the four men were perfectly well 
known to the thugyi, who, as stated by Nga Pon and Nga Po Ywet, 
told them to sign in the names of the other two men. The whole of 
the money was taken by the thugyi, who, according to a list he put 
in, expended Rs. 54 of it in small advances, mostly of Rs, 2-8-0 each, 
for the purchase of seed-grain, and Rs. 46 to Nga So for buying a 
bullock, and Rs. 50 each loans to Nga Se Gyi and Nga Nyan Gyi. 
These three men are all well off, and the last two are the thugyi’s 
brothers. There are treasury chalans on the record showing that 
the whole of the advance of Rs. 200 was duly paid back by the thugyi 
himself. co als ie 

‘The Sessions Judge thought that the two receipts signed by Nga 
Pon and Nga Po Ywet in the names of Nga Tun Lin and Nga Ky6n 
were false documents, but that they were not valuable securities, and 
that it was not made out that forgery was committed. But section 
467, Indian Penal Code, specifically mentions a “ document purport- 
ing to be an acquittance or receipt acknowledging the payment of 
money,” and the charge was for abetting the forgery of such a. docu- 
ment, 
The Sessions Judge also thought that the accused might probably 
have been convicted of the offence of cheating with which he had 
been charged, but on which charge an order of acquittal was entered 
because of the conviction -on the other charge. With this opinion it 
is difficult to understand how the Sessions Judge could suppose that 
the offence of forgery was not committed by making the admittedly 
false documents of receipt, having regard to the definition of “ for- 

ery’ in section 463, Indian Penal Code, and the definition of 
“ fraudulently ” in section 25, The latter is: “A person is said to 
‘(do athing ‘ fraudulently if he does that thing with intent to defraud, 
“but not otherwise,” and the accepted definition of “defraud ” may 
be said to be “to cheat a person out of something” The definition 
of forgery is— 2 

“ Whoever makes any false document or part of a document with intent to 
cause damage or injury to the public or to any person, or to support any claim or 


title, or to cause any person to part with property, or to enter into any express or 
implied contract, or with intent to commit fraud, or that fraud may be committed, 


commits forgery.” 

If this definition be carefully and attentively zead in relation to the: 
circumstances of the cas, it will.be found more difficult to say under 
which of. its terms the action of.accused could not be brought than 
to say under which it could. By getting’the two false receipts made, 
the accvsed was enabled to -get into his own hands and to make his 
own use of Rs. 200 of public money intended to be given to two men, | 


‘ Vv. 
Nea Kyaw Nya, 


Qugen-EMPRESS 


Nea Kyaw Nya, 


Le 
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Nga Tun Lin-and Nga. Ky6n, for ‘the specific purpose of assisting 
them in cultivation and improving the agricultural. condition of the 
country, and there is:no proof that any authority was given to the 
thugyi to take such money himself and employ it for any other pur- 
pose. . ety 

At the same time it must be taken into consideration that the 
‘thugyi was personally responsible for the repayment of the money 
and that he did repay it; and that there was probably an impression 
‘prevalent that these agricultural advances were for the general benefit 
.of the villagers, a subject on whichthe thugyi: doubtless, according to 
notions common in Upper Burma, felt himself to be the best judge. 
It ig necessary, however, that thugyis should realize that to act as 
accused has-done is to break the law and to incur liability to severe 
punishment. An offence under section 467, Indian Penal Code, may 
be punished with, transportation for life, and the sentence passed-on 
accused by: the District Magistrate was one of a year’s rigorous im- 
prisonment. But under the ‘circumstances, and in a first case of this 
kind, great severity is not called for. Though the Sessiong Judge’s 
‘view that the offence charged was not committed cannot be taken, 
his opinion may be accepted as—to how-the thugyi’s conduct ought 
to be punished ; but a repetition of such conduct hereafter might de- 
mand exemplary punishment. {I therefore think it right to abstain 
from sending the accused back to jail, and to give him a chance of 
retaining or recovering his appointment and retrieving his character. 

Accordingly I reverse the order of acquittal in appeal and restore 
the conviction under sections 467 and 109, Indian Penal Code, and 1 
sentence the accused Nga Kyaw Nga tothe term of rigorous imprison- 
ment he has already undergone, and to a fine of Rs, 200 or, in default, 
to rigorous imprisonment for one year. 


1896.] - _ UPPER BURMA RULINGS. 249 








Penal Code—465. 





Penal Code—465. 


Before G. D. Burgess, Esq. C81. 


LIM HOE v, QUEEN-EMPRESS. 
Forgery. 
Forgery:. Dishonestly or fraudulently. Proof required. It should be clearly 
shown upon whom dishonesty or fraud is charged to have been committed. ‘ 


“ Claim or title.’ What constitutes. To establish fraud there must probably 
be some right against which it is directed or something which can be injured. 
There must be a possibility of some person being not only deceived, but injured 
by the forgery. Attempt to evade illegal exaction cannot ordinarily amount to 
dishonesty or fraud. Fabrication of document to support complaint already made 
or escape consequences of having made it does not necessarily amount to forgery. 
Making ‘false document does not consist in writing it without doing anything to- 
wards its execution. : 


References ; 


Criminal Revision: 
No. 419 of 
1894. 


L.L.R. 6 Cal, 482; 9 Cal.,533 10 Cal,, 584; 14 Cal., 5135 19 Cal., 380; : 


5 All, 221, 5533 7 All, 403. 
Bombay High ourt, 10, 3. , 


THE applicant in this case has been convicted of forgery under sec- 


tion 465, Indian Penal Code, and sentenced to pay a fine of Rs. ‘2,000, 
or in default to suffer six months’ rigorous imprisonment. 

He has appealed and his appeal has been dismissed. 

He has now applied for a revision of the case on grounds of fact 
and law. cate . 

The first question to be considered is. whether the conviction is, as 
contended, bad in law on the facts found to be proved, and, for the 
sake of convenience, the arguments of the applicant’s learned Advo- 
cate on the one side and of the learned Government Prosecutor for 
the Crown on the other have been confined to this point to begin 
with. 
* If the point of law is decided in the applicant’s favour there is of 
couzse an end of the case. If, on the contrary, the decision is against 
him, it would then be necessary to consider in the next place whether 


sufficient cause could be shown on his behalf for a court of revision to | 


go behind the findings of fact of the two Courts below because of some 
error of opinion or perversity of view apparent on the face of the 
recorf and,requiring a further examination of the evidence and inves- 
tigation gf the merits. 
Assuming, then, for present purposes the correctness of the state- 


ment .of facts on which the conviction is based, -we find that the ac- _ 
cused-applicant has been held guilty of the offence of forgery under. 


section 465, Indian Penal Code, by doing ‘that with which he was 
charged, and the terms of the charge are:— 


“That vou, on or about the 4th day of June, at Thabeitkyin, you (sic) by fraudu- 
lently making a document [Exhibit B., P.N. (P.N.= promissory note)] with. the 


Lim Hog 


v. 
Quren-EMPREss, 
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intention of causing it to be believed that such document was made at atime at 
which you knew. it was not made,.é.e., in January and not in June, and thereby 
committed an offence punishable under section 465 of the Penal Code.” 

The charge does not specify upon whom the fraud was -committed, 
and-we have to look elsewhere for this information. It is not to be 
found, at least in any distinct way, in the judgment of the District 


Magistrate who convicted. That judgment gives the following ac- 


count of the case:— ; , 
The accused was a contractor for ‘the Commissariat Department at 
Thabeikkyin in the Ruby Mines district. - coe ; 
_ «The District Magistrate writes— 
“On the rath May last the accused complained to the Chief Commissariat 


“Officer that some 13 pairs of bullocks belonging’ to cartmen to whom he had given 


advances to carry Government stores had been seized by the thugyi Thu Daw. 
The matter was represented to the Commissioner, Northern Division, who ordered 
an enquiry, which was held by Mr. Symington, the Subdivigional Magistrate of 


- Tagaung, and the result was the present prosecution. Mr. Symington commenced 


an enquiry on the 8th of June and examined accused,. whose statement. has been 
putin as an exhibit,’ Lim Hoe stated the bullocks seized by the thugyi were his,» 
that.is, they were bullocks which had been bought with the sum of Rs. 250 advanced 
by him to five cartmen Tun Byu, Kan Tu, Nga Waik, Paw Din, and Nga Nwé, 
villagers of Nadingyi in the Shwebo distrivt, and that he (accused) was part owner. 
of the bullocks. Accused, when examined, produced a document, a copy of which 
was made by the Subdivisional Magistrate’s clerk and filed with this case as a 
certified copy of the document produced by Lim Hoe. 


“ The original is the one inthe book and marked Exhibit B. Although it was not 
seen by Mr. Symington at the first examination, he hasno doubt that the document. 
“produced by accused was Exhibit B, in the book before the Court, of which a 
certified copy was made by his clerk at the time. a 2 
“ The copy is in all respects the same as Exhibit B, except as regards the name 
of the last signatory, which is noted in the original as Nga Paw and in the copy as . 
Nga Paw Din. te OE ew 
“ The document in respect of which the prosecution has arisen is.an on-demand’ 
note for Rs, 250, and bears date 2nd January 1893 and 2nd decrease of Pyatho. 
The writing on this Exhibit B, promissory note, seems equal throughout, and there 
appears to have been no alteration or erasure in &ny, part of it, although the writing 
of the month and date in. English is a little scratchy, which is not the case With 
therest. © : : aie : ; ae 
“Further enquiry was made by Mr. Symington, and the five men whose sig-— 
natures appear on Exhibit B, together with tke thugyi, were examined, and the 
result was the arrest of accused and his prosecution being sanctioned, —- 
“The evidence for the prosecution before this Court is to prove— , = 
(i) that the cartmen to whom the advance of Rs. 250 on-Exhibit B was 
made had never been to Thabeikkyin before Tabaung-Tagu; 
(ii) that they never saw accused and had no transactions with him before 
: -: Kasén; ; a . 
(iil) that the money received by them for the first time from accused (Rs. 
250) was paid and a promissory note signed for the amount by 
them subsequently-to the seizure of the bullock by the thugyi, so that ° 
the statement of accused Lim Hoe that he advanced the money in 
January as appears on the document is false, and that the’document 
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itself is a false one made with a dishonest intent and therefore 


accused has committed forgery ; and : 
(iv) that he has by this false document been guilty of fabricating false 
evidence, : 


“To prove the case for the prosecution there is the evidence of the ‘five cartmen 
who, without being able to fix any date,-allege that in ‘fagu 4th decrease (corre- 
sponding to 4th April) they erossed over to Thabeitkyin to ply their carts and took 
a couple of trips, and on returning from the second trip and reaching Taungmadeik 
they heard that carts were being impressed by sepoys, and, being afraid, they hid 
in the jungle, and whilst there one Lu Thit, an agent of accused, came up and 
engaged their carts, giving an advance of Re. 1 per cart, besides a further advance 
of Rs. 4 on reaching Thabeitkyin, where their carts were marked and the bullocks 
subsequently seized by thugyi Thu Daw. On seizure of their bullocks a complaint 
was made to accused, who applied to get the bullocks released, but failed, and then 
accused, on thecartmen saying they could not do without their bullocks, told them 
not to fear as he would advance them money to buy others.and that they were not 
to take the impounded bullocks’back, but let them die and he would recover the 
full price and damages. On this they accepted accused’s offer to give them an 
‘ advance of Rs, 250 without interest, repayable by their carting goods for accused. 

These witnesses say that the accused, when'he paid the money, told them they must 
“gay, if asked by the authorities, that the money was paid’in Pyatho after receiv- 

ng the Rs. 250 on execution of Exhibit B, After payment was made three of the 

witnesses went to Paukthaindén to buy cattle, and after purchase returned to 
‘Thabeitkyin and thence took trips to Shwenyaungbin and Mogék, carrying goods 


for accused, and on return three of the witnesses (Kan Tu; Maung Waik, and’ 


Nga Nweé) received another advance of Rs, 250 from aceused as the first advance 
was nut sufficient to purchase a pair of bullocks apiece. eee 

“The document signed is Exhibit F.7? ae 

Later on the District. Magistrate finds that the witnesses, that ‘is, 
the cartmen, had in the first instance signed the document, Exhibit B, 
that is, the docdment which accused, has been convicted of forging. 
It appears therefore that the owners of the oxen were in reality par- 
ties to the alleged deception in respect to the date of the advance and 
accomplices of the accused. They are not prosecutors in the case, 
and it is ‘not suggested that any fraud was practised upon them. 
Rut it séems that the party supposed to be defrauded was Government 
or its representative, the thuyyi. 5 - 


' The matter is thus set out in the ju igment of the Court of Session 
in appeal :— ee 


“ A great quantity of evidence has been recorded and.the case bas been made to . 


assume large proportions. But the issues afe simple. It appears that in June cer- 
tain carts and bullocks were impressed by the thugyi of Thabeitkyin for Govern- 
ment purposes. The appellant thereupon alleged that these carts and bullocks 
were owned by persons who were under engagement to work for him, and that he 
was indeed part-owrer of them, having advanced to the cartmen who were driving 
them money for the purchase of the bullocks’so long ago as the preceding Janu- 
ary. This statement he supported by the production of a “promissory note pur- 
porting to have been signed by, the cartmen in question, five in number, and bear- 
ing the date of 2nd January 1803. The only questions for decision are (1) whe- 
ther the promissory note was signed by the five cartmen in January as alleged by 


the appellant, or whether the date was falsely entered by the appellant as alleged by _ 


the prosecution, the note-having really been executed after the seizure of the carts, 
that is, some time in June; (2) whether, if the prosecution succeeds in proving 


Lim Hor 
U. 
Quren-EmpreEss; 
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Lim Hor ‘its allegation, the act of the appellant amounts to the commission of forgery as 


v. defined in section 463 of the Indian Penal Code.” ‘ 
QuEEN-EMeRESS. + 


After disposing of a question about sanction for the prosecution, the 
learned Sessions Judge goes on :— 

“ Before dealing with the issue of fact I proceed to the decision of the issue of 
law. In the first place, there is no doubt that the promissory note marked as Ex- 
hibit B, if it was really made in June, is a false document. ‘The definition of a false 
document .in section 464, Indian Penal Code, expressly includes the case of mak- 
ing a false document or part of a document with the intention of causing it to.be 
believed that the document or part of a document was made. at atime at which 
it was not made. In the present case, if Exhibit B was really made in June and 
the accused wrote it so as to make it appear that it was written in January, then, 
if this was done dishonestly or fraudulently, the accused was guilty of making a 
false document. There is no doubt as to the meaning’ of the section so far as this 
part of it is concerned. j 


“ The next question is whether the accused, if he did antedate the note in ques- 
tion, did so dishonestly or fraudulently. These terms are defined in section 24 and 
section: 25 of the Indian Penal Code respectively. The definition of doing a thing 
dishonestly is clear enough, but the definition of doing a thing fraudulently is less 
enlightening. On the assumption of the prosecution that the appellant did ante- 
date the promissory note (Exhibit B), 1 am inclined to the opinion that the falsi-. 
fication was done dishonestly within the meaning of the definition. Theoretically | 
the thugyi had as much right to impress Lim Hoe’s carts as those of any one else. 
The justification’ of his action was the urgent need of obtaining transport for Gov- 
ethment purposes. ‘But Lim Hoe wasa contractor for certain Government depart- 
ments, It may therefore be presumed the thugyi would not have impressed carts 
belonging to or under a definite engagement with Lim Hoe. _ If therefore Lim 
Hoe could prove that the bullocks belonging to the carts were either his or purchas- 
‘ed with money advanced by him, he would no doubt have obtained. their release, 
‘He would then have been able to use them for the’ conveyance. of Government or 
other goods, and he would have obtained the profit on the carriage of thé goods. 
Tt seems to me that, if this profit was obtained by means of a falsified document, 
and if it would not have been obtained, so far as these carts are concerned, except 
by means of deceit, the gain would be wrongful gain within the meaning of thé de 
finition, and the action by which it was obtained would be dishonestly tzken, .I am 
therefore of opinion that, if the prosecution has succeeded in showing that the ap- 
pellant wrote the promissory note (Exhibit B), so as to make it appear that it) 
was written in January, when it was really written in June, the appellant has been 
shown to have made a false document within the meaning of section 464, tndian 
Penal Code. It still remains to be seen whether the making of the false document . 
amounted to forgery. According to the definition in. section 463, Indian Penal 
Code, whoever makes a false document for the purpose of supporting any claim 

among other things) is said to commit forgery. In this case there is no doubt that 
the document was used to support Lim Hoe’s claim to the possession ‘or uge of the 
‘carts-or bullocks belonging to Tun Byu and his companions, I,have -R0 doubt 
_ therefore that if the appellant in writing Exhibit B made a false document, he also 
committed forgery.” e aan : 


_ With regard to the concluding’ portion of these remarks, it is.to be 
observed that the accused made no claim against Government. Any 
claim he had was against the carters, and’ that claim, such as it was, 
was made with their consent and acquiescence, so that there could be 
no dishonesty or fraud about it so far as they were concerned. 


; se 
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‘The learned Sessions Judge has passed lightly over the action of the 
thugyi impressing or seizing the oxen, but that. is a matter of which 
it is necessary to understand the true character. No authority has 
been, or apparently can be, shown for the proceeding, and the Dis- 
trict Magistrate says, “his (the thugyi’s) conduct in seizing cafts and: 
“bullocks may be called arbitrary, but he was acting in the interests 
“of the Government in getting carts to take treasure,” Of course 
every: one: possessed of common sense understands that in a country 
likely this: the impressing of labour and carriage may- on occasion be 
a necessity. to which other things must yield; but when it is-sought 
to; make men responsible criminally for endeavouring to- evade such 

_exceptionable demands it is requisite to strip the transactions of all 
_ adventitious circumstances and to examine their nature in its naked 

reality. ae aa a 

“Now here, if the action of the thugyi was—as the District Magis- 
trate has declared it was—arbitrary, and if no power was conferred 
by law—and-none such has been brought to notice—whereby the cat- 
tle and carts could be taken against the will of their owners, as. they 
were taken, it is difficult to comprehend how it was possible for the. 
accused, by conspiring with the owners to prevent the seizure or to, put’ 
an end to it, to cause wrongful gain to one party or wrongful loss to the 
other, which must have been. done to constitute dishonesty. Section 
23. of the Penal Code gives the definition of these terms in the follow- 
ing words :— Sd aig 

“* Wrongful gain’ is gain by unlawful means of.property to which the person. 
gaining it is riot legally entitled. ‘ Wrongful’ loss is the loss by unlawful means, 
of property to which the person losing it is legally entitled.” : 


If it can in any proper sense be said tobe “gain” to keep or get 


back one’s own, it is obvious that the carters were legally entitled to 
have tueir own carts and oxen, and, as accused had been admitted by. 


them—whether truly or not- appears immaterial—as a partner, he was 


in the same position, whercas, on the other hand, ‘the Government, 
_ whatever may be the practice ‘and the need for that practice under 


pressure of emergency, was not legally entitled to. the property or to. 
any dominion over it. Under these circumstances, if there. was any. 
“wrongful loss,” it would seem to be on the part of the. owners of the: 
oxen, and if there was any “wrongful gain” it would seem to be on: 


the part cf Government, when the animals and the carts were seized. 


It has been’ held not to be forgery where the amount of a receipt was. 


altered in order to prevent an illegal stoppage of pay.* Further,. it: 


Lim Hox 


Ouxxn-Emrresey 


has been held not to be forgery when the object was. to. induce.a Gov- - 


ernment officer to perfoem an act in the course of his duty as. in the: 
case at:6.Cal., 482, where the date of a document was altered solely. 
for the purpose of making it appear to have'been executed within the’ 
prescribed time so as to get it registered. In-another case + it was. 


held not to be forgery when a sunnud was fabricated for the-purpose 


*.LLR., 7 All, 403. | £LLR,, 10 Cal., 584. 
aes 38 


Lim Hor 
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of obtaining from a- Settlement Officer recognition of.a certain title 


of dignity, the ground being that the intent could not have been te. 
defraud the Settlement Officer. 


In the ptesent case, the Appellate Court has taken’ it that: the ac- 
cused was trying to support a claim, but it does not appear that there: 
could have been a claim properly so called. Even if the thugyi had 
aright to seize the oxen ‘and carts, that right would exist equally 


“whether the’accused was or was not their owner in part, and it.would. 


apparently have been merely by way of indulgence or favour that the 
ney would have abstained from impressing them on that account. 
It is therefore hard ‘to understand how the accused could have a claim 


in the. matter. 


“There are cases to which attention has been called in the course of 
the argument where it.has been ruled that forgery can be committed. 
if there ig an intention to defraud, although the actual perpetration of 
a fraud is owing: to particular circumstances impossible—as, for ex- 


ample, 9 Cal., 53, where a fabricated document was. used to support 


title in an action ‘to which there was a. good defence without it, and. 
14 Cal., 513, where a judicial - notice was fabricated to be used in a 


“suit that had no existence. But cases of this kind seem to be distin- 


guishable, for in them there was or was believed to be a claim which 
was duly put forward.in accordance with law and the intention of the 
forgery was to defeat or support such claim, as the case might be, ty 


illegal méans. 


Here, on the other hand, there was no legal claim or right whatever, 
and there was nothing and there was nobody to practise fraud upon. 
It is no doubt most difficult to give the meaning of “ defraud” in gen- 


eral terme, In Wharton's Law Lexicon the definition of fraud is 


“ deceit in defrauding or endeavouring to defraud another of his right,‘ 
“by artful .device, contrary to the rule of honesty.” In the notes to 
My. Justice Starling’ s edition of the Penal Code, which have been 
referred to in argument, it is said— g. 

ees Looking at the definition given by Webster, to *¢ fraud? sind. ‘detrand? fo. 


defraud is to deprive of right to keep possession or to withhold by deception: practised. 
with a view to gaining an uniawful advantage; but the decided cases give a rather 


’ wider interpretation to fraud and define it as an intention to deceive, whether from 


‘any expectation of advantage to the party himself or from ill-will to the ees is 


jmmaterial.”* 


It is to be.gathered from these definitions that in order to tonstitute 
fraud there:must be some right against which it is directed of some- 


thing which-can be injured. 


--In the case reported at page 3, Bombay Hit Court, XI, the prin- 
ciple followed seems to have been that there. must bea possibility of 


‘some person being not only deceived, but injured by the forgery, and 


this. view was urged in the argument. in 19 Cal., 380. In the Bombay: 
case mentioned petitions were presented toa-Mamlatdar signed by. 


‘ one. man for another inorder to be in time to avoid the necessity of 
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regular suits, and this was considered not to be forgery and not to be 


a fraud on the stamp revenue.. There was no fraud on the tenants 
against whom the petitions were presented for the recovery of rent. 


Similarly, in this casé there was no fraud on the cattle-owners, and | 


‘the Government had no legal interest of which it could be defrauded. 


. The above. considerations proceed on the assumption that has-been 
made in the case, that the alleged forgery was committed for the pur- 
pose of preventing the cattle and carts from being impressed or of 
causing them to be released, but I gather from the record that it is 
doubtful whethef this. was so. The document, Exhibit B, does not 
scem to have been used at all till it was produced at the enquiry in- 
stituted on the accused’s complaint that there had been an improper 
seizure of cattle under engagement to him, If that be so, the ac- 
cused’s object’: must have been to support the complaint, and apparent- 
p tere would have been no forgery according to the ralings* that 

orgery is not committed where a clerk makes false entries in an ac- 
count book to conceal a criminal breach of trust on his part, nor where 
a public servant fabricates documents to replace those he cannot pro- 
duce in order to screen himself from punishment. The question here 
is not whether the offence of fabricating false evidence has been com- 

mitted, and the accused has already been acquitted in this case of a 
charge under section 193, Indian Penal Code. . A 

‘IT have also to point out that the charge against accused seems to ‘be 
bad because he did not make the document. His writing it himself 
would not be making it if he merely filled in the entries in the promis- 
sory note form, and if the carters themselves: signed the document, as 
it has been found they did. ‘The making of the document’in that ‘case 
would be by the-carters. The accused has beén charged with the 
principal offence and not with abetment. $4 te Rs 
. . But I-do not wish to dispdse of the case on these points.. I found 
my decision on the conclusion I have come to for the reasons Set out 
‘above that the document in question is not a false document, inasmuch 
as it was not made dishonéstly or fraudulently within the meaning of 
section 464, Indian Penal Code, and that consequently the offence of 
forgery as defined in section 463 cannot have been committed with 
respect to it. -- ages ; Ce ae ap oe 

It is therefore unnecessary to héar the learned Advocate for appli- 
cant on the question whether the finding of fact of the Courts below 
ought to’be reconsidered in revision on the ground of the strong pro- 
bability of mistake in weighing the evidence. It may be said, how- 


ever, that’ there:is much contradiction in the evidence, so that it would. 


be of doubtful expedience to depend upon it fur the trial.of accused 
for any other offence than that for which he has already been tried. : 
The conviction and sentence on the accused Lim Hoe. wader sec« 


tion 465, Indian Penal Code, are accordingly set. aside. . 
 *€ 1, LR, § All, 221, 583. 
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Lis. Hon 


Us hh 
QuzEN-EM PRESS, 


286 . UPPER BURMA RULINGS. — [r892— 








Penal Code—465. 2 
_ Penal :Code—465. 
Criminal Reviston, _ Before i. S. Copleston, Esq. 
ne ri of ‘QUEEN-EMPRESS v. NGA PO KAN. 
acne ‘» Eniacaserof forgery there, must be proof ofan intention ‘to :cause ‘injury or 


damage,-netwithstanding the fact that the document was ‘a false-decument. To 
‘constitute a false document it must.be proved that it was made fraudulently.or .dis* 


honestly.’ : Mo 5 ad ee car 
ts THE accused was convicted of forgery, section 465, Indian Penal 
Code... = . 


. The District Magistrate’s judgment is as follows :— . 

-€ This appears:to.be a:case of.a practical joke... The accused wrote a-document, 
purporting tobe an order from the Thityagauk-outpost directing Myat Thin of 

Leya village'to come'to the outpost, and gave it to Myat. Thin, ‘telling him it was 
an order to:po'to ‘Thityagauk. Myat Thin, suspecting it was a hoax, gave’ the 
“docurnent to ‘the ‘head constdble -of Myingun, The accused ‘admits writing:the 
dociiment, but'sayshe gave'itto Myat Thin by ‘mistake instead of another order 
which the Wagyiaing sergeant gave him, and that the mistake was due ‘to -his 
being drunk. “There is no evidence that he was drunk, and there is proof that “he 
said when branding ‘the document to Myat Thin, and before doing so, that it was 
‘un order ‘to go-to Thityagauk, whereas the ‘Wagyiaing ordér‘was to.goto Wagyi-. 
ging, Moreover, he:says the Wagyiaing-order was-givento-‘him in Waso, whereas 
the offence occurred on oth waning ‘of Wagaung. -Although ‘the intention was 
‘not very vicious, it is necessary to punish severely. practical jokes which invelve 
‘forgery. = : : 2 
2% : ‘CEND ING. 


. ©The ‘Court-finds that.Po Kan, son of Chit Ta ‘of Lieya, is guilty of the offence 
pecified ‘in the charge, namély, that -he Po Kan has committed the offence of 
orgery, ‘and ‘has tetdoy committed an ofience punishable under ‘section 465 of 
the Indian Penal'Code,and the Court-directs'that the said Po Kan -Uo‘paya ‘fine 
of Rs. 10 and ‘do suffer rigorous imprisonment for‘seven Gays antl, iin default of 
payment of fine, do suffer rigorous imprisonment for a further term of seven days.”* 
- dAs it appeared ‘that no forgery was committed ‘and ‘that ‘the icon- 
Wiction was therefore wrong, I ‘asked the Public. Prosecutor to appéar 
and support the conviction if he :could do s6, 1 ihave now heard Mr, 
Laitter, He fis unable to support the :conviction,. a ak “oi 
. Borgery is defined in section.463, Indian Penal Code,-and «includes 
the making of a false document with intent to-cause damage or injury 
toany person. This ‘is the only -portion ‘of ‘the definition which.can 
possibly:apply+o the present case. There:is no-proof of any intention 
torcause. txjury-as defined in section 44, Indian ‘Penal -Code, nor can 
jtrbe saidthat there was intention to cause damage. If the District 
Magistrate considered these ‘points at iall and ‘came :to the:conclusion 
that-there was ‘intention to cause injury or. damage, :heshould ‘obviously 
have éxplained ‘his:‘reasons. for-his ‘opinion, siuce the'starts ‘by saying 
that “¢hts:appears to be asvase of a'practical joke.” . Awalktoz neigh- 
bouring police-station and ‘back scannot without :some ‘reason ‘or evi- 
dence be held to be an ‘injury or damage to the ‘person taking it,”. 
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As a matter of fact the document isso written that it would seem 
impossible that any one who looked at.or read it in order to ascertain 
its terms could be taken in,.and the principal witness Nga Myat Thin 
says: “I did not believe it was a real order because Po Kan is fond of 
humbugging.” -_— 

lt may seem unnecessary after the above statements ,to go .on :to 
consider whether the document was a false document ‘within :the mean- 
ing of section 464, Indian Penal Code, ‘but as the Magistrate should 
have considered this’ point, I will discuss this question also. The 
document was admitted to be made by the accused, but thepoint 
remained whether it was fraudulently or dishonestly made, ‘for the 
definition requires one of these ingredients to constitute a false -<docu- 


ment, There was no intention to defraud {section 25, Indian Penal 


Code); so that the act was not done fraudulently. Nor was there any 
intention of causing wrongful loss or wrongful gain (sections 23 and 
24, indian Penal Code), so there was no dishonesty. 

The conviction and sentence are set aside. The imprisonment tas 
heen suffered. The fine must berefunded.to Nga Po Kan. 


QusEn-EM PRESS 


v. 
Nea Po Kan. 


Criminal Revision 
No. 1237 of 
_ 1893. . 
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Before G. D. Burgess, Esq. CS.2: 
QUEEN-EMPRESS v. NANET. KHAN. 
d An offence under section 490, Indian Penal Code, may be committed ona 
journey by a servant hired and paid by the month... ove 
© T-treatment”? as an excuse.for leaving servicé. Whether “abuse” amounts 
to ill-treatment is a question of fact. ahs 
-. THE accused was convicted under section 490, Indian Penal Code, 


and sentenced to ten days’ rigorous imprisonment for deserting his 


master. while on ‘tour, he being a table-servant receiving monthly 
wages. The District Magistrate considers the conviction bad and 
the sentence too severe, and he thinks that the intention of the section 
is to prevent desertion ona particular journey, which must be speci- 
fied in the agreement. oy 

_ He refers to a case of the Madras High Court, in which it was ruled 
that the section does not apply to servants hired by the month. 

This case is quoted in the notes in Mr. Justice Starlifg’s Indias 
Criminal Law, but the reference seems to be incorrect as to the date, 
1864. The’case appears to be that of 1863, Weir, page 338. It 
does not relate to a journey. There is another case under the section 
on the same page, but the case of 1883, on the next page, which refers 
to going’ into camp, is still more apposite. It may be quoted :— 

. “The actual terms.of the contract made were not proved, for Mr. R—’s letter is 
not evidence, Assuming them to have been, as it may be inferred they were, that 
the accused was engaged to serve the complainant as a butler both when his 
master was at his headquarters and when his duties called him to go into camp, 
the conviction cannot be sustained. ‘The evidence appears to show that there was 
a dispute as to the amount of wages which the accused was to receive while he was 
still serving his master at headquarters, and that owing to this dispute the accused 
declined to continue in the complainant’s service. It is true that at the.sime of the 
dispute the complainant was under orders to go into camp, and possibly the accus- 
ed may have been influenced by this circumstance to quit the complainant’s service, 
but it is not established that the engagement was an engagement for a journey. 
within the meaning of section 490; Indian Penal Code, and the conviction must be 
quashed.” — Cee ; aaa ea 

The meaning of the above appears to be that when the servant left. 
his master he was not actually under cuntract to serve on a journey 
But in the present instance the master was travelling on a journey in 
the performance of his public duties, and the accused -being his ser- 
-vant and having accompanied him on the journey as such, was implied- 
ly under contract to act as his servant during such journey. The 
section makes no distinction whatever as to the nature of the contract 
beyond the requirements that it must be lawful, and that it must be 
to act.as servant during the journey, and it seems to make no kind 
of difference whether the servant undertakes to serve’on the journey 
in consideration -of a certain amount: of hire fixed for the occasion, or 
in consideration of wages paid monthly for this as well ‘as other 
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services. In this instance, as it happens, the accused ‘was actually 
receiving special payment for the journey in the shape of so much 
batta a day, but it is unnecessary to rely on this particular circum- 
stance.. The illustration to the explanation to the section puts a 
specific case in which a servant hired by the month is punishable for 
desertion on a journey. 


-As -at present ‘advised, feces, I do not see my way to reading 
‘into the section the restriction which the District Magistrate desires 
to place upon its ‘interpretation. ‘The mischief which the section was 
designed to check might be committed on or in connection with a jour- 
ney just as much by a hired servant. paid by the month as by a person 
hired for a single occasion, or probably more so. The ramarks quoted 
in Mr, St&rling’s book from the report of the Indian Law Commis- 
sioners show the kind of difficulties and hardships the provisions of 
Chapter XIX-of the Penal Code were enacted to prevent. : 


The accused pleaded as.an excuse for his breach of the contract 
whereby he’ was bound that his: master and mistress abused him. 
‘the convicting Magistrate observed that ‘‘ abuse’does not necessarily 
amount to ill-treatment,” ill-treatment being allowed by the section as 
a good cause for breaking a contract of service, but he omitted to 
enquire what the nature of the abuse was, and it would be a question 
-of fact in each case whether there was ill-treatment or not, whether 
by abuse or:otherwise. It is unnecessary, however, to have enquiry 
made now, because the District Magistrate is quite right about the 
severity of the sentence. The prosecution was not “instituted for 
more than two “months after the commission of the offence, and not, 
the District Magistrate says, till there had been a demand ‘for wages: 
due, The District Magistrate released the accused from. jai: appar-' 
-ently on the same day he was sent there, and there is no need, under 
the circu.astances, to remand him te prison. The conviction is ‘affirm- 
ed, but the sentence of imprisonment is reduced to o the . term actually 

undergone. 


Quezn-EMPrEss 


v 
Nanet KHAN, 
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Before G. D. Burgess; Esqu, CSL. 
QUEEN-EMPRESS v. MI TE. 


Criminal Revision 
No. 864 of 
1894. 


ee 


Insult. intended to. provoke @ breach of the peace—Compensation to complainant. 


‘Fo-constitute-an offence under section 504 of the Penal Code it is sufficient to 
prove intentionally insulting provocation which under ordinary circumstances would: 
causé a breach: of the peace or other offence to be committed. ; : 

While. Magistrates. should be: on their guard: against frivolous and: vexatious 
complaints, they should’also at the same time be careful: not to deny the: protec: 

.tion and redress provided by law against. wrong-doers. # te 

In, an award of compensation to a complainant under section 545;, Code of. 

’ Criminal Procedure, the distinction between clauses (a): and (4) of the. section: 
should be borne in mind, and it should be made to appéar in the order whether 
the payment out: of the fine is intended.to defray expenses. properly incurred: in the 
prosecution of to make compensation for the injury caused by the offence commits 
ted. such as would be-recoverable by civil suit; — ‘ 


Reference S3 : 
I. L.R,, ro Mad., 353. 
Weir (3rd edition), 390, 391. y 
THE District Magistrate has not sent up the proceedings of his own, 
Court in this case, but from the heading of his order or reference it 
would appear that the case has been brought before him: in appeal. 
If so, it is seemingly his wish to obtain the opinion of this Court on 
the general question of law before dealing with the appeal. This. is, 
not a convenient way of raising a quegtion of law for consideration, 
and it would have been better if the matter had come up for detef=.. 
mination in-a formal manner. The following remarks may, however,. 
be made for'thé District Magistrate's assistance without. prejudice to. 
the appellant in this. particular instance. Of course it is forthe Dis- . 
_ trict Magistrate to consider the evidence and decide thereon whether .- 
to uphold or reverse the Subordinate Magistrate’s findings of-fact; . 
and whether in accordance with the result the specific offence charged 
has been made out or not. ‘ The District- Magistrate says:— - 
“ Accused has been fined Rs. 10 under section 504 for using insulting languageto . 
another woman, who annoyed her by-cooking xgapi. Ido not attach, the slightest 
: importance to this apparently trivial excuse that the Magistrate does. It is well 
known that in this country it is considered a serious matter to cause the smell of 
cooking to reach a person who is il], and I have known a charge of man-slaughter 
gravely brought on this ground alone. However, that is not the point.. In m 
opinion it must be proved, in order to convict under section 504, that the insult was 
likely to cause a breach of the peace. The essence of the offence is an-incitement . 
to physical violence—not merely the use of insulting words. It seems never to be 
_understood by Subordinate Magistrates in this country that mere insult alone is’ 
not punishable in a Criminal Court. If a person is shamed, he can sue for dam- 
es. If such an offence as the present were punishable in England, the number. 
of stipendiary Magistrates in London would have to be daubled ; and I'am quite 
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sure the authors of the Penal Code never intended to make a trivial matter, which 
does not concern the community and of which the Courts in. Europe would take no 
notice, a punishable offence in India, where litigation, and especially criminal prose- 
cutions, are so often resorted to in the most utterly trivial cases. The nature of the 
offence which section 504.is intended to punish is, to my mind, quite clear. If a Hindu 
spat on the sacred precincts of a Mahomedan mosque during theflate riots, that might 
very reasonably be considered an insult likely -to provoke a breach of the peace, 
_and be punished accordingly. So, again, ifaman armed with a clasp-knife or a 
notorious bully offers a deliberate and unprovoked insult to another man and there 
is"reason to think he was trying to get the latter to attack him and thus offer the 
armed man or the bully an excuse for violence, he might rightly be convicted: under 
section 504. In short the insult must be such as to constitute a challenge to fight, 
either disguised or open. In the present case there was not (the least likelihood, as 
far as I can see, that a breach of the peace would ensue. The object of the insult- 
ing language was apparently to stop the cooking or more probably to retaliate for 
the annoyance caused. I may add ,that the insulting language does not seem to 
have been confined to one party. Complainant admits that she asked .accused 
whether she was suffering from venereal disease, and it would be difficult to im- 
agine a much grosser insult than that, . There is nothing to show that the grosser 
language uséd by accused was not used toreturn that insult. Finally, the award 
of Rs, § as compensation to the complainant appears to me quite unnecessary and 
most injudicious. Her wounded feeling must surely have been satisfied by having 
her enemy fined, and she was already given her costs in the case. ‘To make her a 
_ present in addition of Rs. 5 is simply to encourage people to waste the time of the 
- Courts with these wretchedly trivial cases, : aad! 
“T am decidedly of opinion that the conviction should be reversed and the fine 
‘refunded. But as Iam aware that many convictions under similar .circumstances 
have passed undisturbed, and as, so far as 1 know, there is no. authoritative ruling 
on the point, I submit the case for orders to the Judicial Commissioner. ” 


The District Magistrate, according to the above, thinks that to con-. 


stitute an offence under section 504, Indian Penal Code, there must 
be an open or disguised challenge to fight, But the language of the 
section doés not say this.. What it says is— _ - ep ted es 
.. Whoever intentionally insults, and thereby gives provocation to any person, 
intending or knowing it to be likely that such provocation will cause him to break 
the public peace, or to commit any other offence, shall be punished with imprison- 
ment of either description for a term which. may extend to two years, or with fine, 
or with both.” ees es te 
It is to be observed that the insertion of the words “or to commit 
any other offence ” renders it unnecessary even that a breach of the 
peace should be contemplated by the offender. But,. anyhow, it is 


sufficient, as laid down by the High Court of Madras,* that there: 


should be “ insulting provocation which, under ordinary circumstances, 
would. cause a breach of the peace to be committed.” This.was said 
in a case where it is stated that ‘‘ the person insulted became, too ter- 
tified to accept the provocation in the manner intended.” 


Another case of the same Court + is thus reported :-— 


The Appellate Court, in disposing of this case, accepts the argument of the’ 


vakil of the accused that even if the accused used the abusive words imputed to 
him (terms of abuse against the female relatives of the complainant), there was n6é 


evidence to show that a breach of the peace was at all likely, and that there was - 


* 1, L. R., 10 Mad. 353. —f + We’r (3rd edition), 390, 391. 
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nothing in the complainant’s statement to show that the complainant was himself . 
provoked to commit an assault. It was not necessary for the complainant to prove 
that he was provoked to commit an assault. It was sufficient for him to prove that 
the abusive language used was such as. would ordinarily .provoke aman of his 
position and character to commit a breach of the peace. Insulting remarks on the 
ladies of the family have, in the experience of this Court, generally the effect of in- 
ducing such resentment in the minds of respectable men as moves them to commit 
a breach of the peace.. When they refrain from so doing and seek .protection from . 
the criminal court, they should ‘have it, j : 


“We make these observations for the guidance .of the Lower Court, but as the 
ase is not a very serious one, we shall not otherwise interfere.” ; 

The parties in the present instance are women, but women are 
quite capable of committing a breach of the peace, and in Burma this- 
‘faculty is exercised by them with vigoar and frequency. The Dis- 
trict Magistrate has to consider and determine whether the coarse 
and obscene expressions attributed to the accused were, if directed 
by ,her against the complainant, calculated to insult a woman .and 
cause her to commit a breach of the peacee Among Burmans the 
mere employment of the familiar or disrespectful “ Néx” by an in- 
ferior to a superior is liable to be looked upon as an -insult deserving 
‘of personal chastisément ; and in matters of this.kind regard must be 
had to prevalent feeling and popular prejudice. The Burmese are 
naturally a sensitive and hot-tempered people and prone to violence ; 
and it is in the interests of public order that a peaceful outlet for 
‘just resentment should be provided by law. Judges and Magistrates 


‘should not of course encourage an unnevessary resort to the courts of 


justice, but should keep a watchful eye on frivolous and vexatious 
complaints and actions, but at the same time they should be careful 
‘to give a ready and attentive ear to all who seek the protection and 
remedy of the law instead of taking into their own hands the aveng- 
ing and redress of their injuries, real or imaginary. oo z 
With respect to the order for the payment of compensation out of - 
the fine imposed, the Magistrate has not stated on what account th 
award was made, and this he should now be required to. specify. 


- Under section 545 of the Code of Criminal’ Procedure there are two 


ébjects on which the Court can order the ‘payment of the -wHole or 
part of a fine to be applied, namely— 
(a) in defraying expenses properly incurred in the prosecution ; and 
(6) compensation for the injury caused by the offence comniitted, where 
substantial compensation is, in the opinion of the Court, recovérable 
by civil suit.” oe 
If the. order for compensation was made under the latter clause, the 


- Magistrate will haye to explain how the circumstances of this ‘case 


. under ‘section 504 of the Penal Code fulfil the requirements of this 


provision of law, : 
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Before G. D. Burgess, Esq. C.8.1. a ed 

: Criminal Revision 
QUEEN-EMPRESS v. NGA PA DAUK any NGA SAN E. No. 553 of. 
Attempt to commit offence. pce 


THE accused have confessed that they were trying to steal paddy 
at night, and from their admissions to the Subdivisional Magistrate 
and from the evidence of the witnesses it appears that they were in the 
act of opening the gate of the village for the purpose when the watch 
heard them and seized them. : 

They’ had,. of course, no business to open the gate and enter the 
village at night, and their trying to do-so was, I think, an act done 
towards the commission of the offence of theft, which was admittedly 
their object. . 

The accused were therefore in'my opinion rightly convicted of an 
attempt to commit theft under section 511, Indian Penal Code. The 
Magistrate has omitted to add section 379 in his order of conviction. 
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SEcTIOoNS 65,67,71. See also page 93, 
Sxcrion 84, See also pages 38 and so. 
Section 955. See also page 235, 
Srcrion 108. See also page 105. 
Sections 176,177. , See also page 255. 
Sxecrion 182. See also page 26. _ 
Section 228, See also page 52. 
‘Cuarrer XIV. ‘See also page 174. - 
Secrion 273. See also page 174. 
SsctTron 324. See also page 43. 
SEctIoN 380. . See also page 45. 
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- Police—29. 
S. Criasael Revision 
Before G. D. Burgess, Esq., Coty No obs of 
QUEEN-EMPRESS v. NGA PO THIN. 1893. 


- Police Act, ss. 2g and 37-39 5 Code of Criminal Procedure—Schedule II ; and 
Penal Code, ss. 41 and 6 54. 


‘An offence ‘inded section 29 of the Police Act is not a cognizable aie 


As regards the conviction, the ground for it might have been made 
clearer by the Magistrate who tried ie case, but it is apparently cor- 
rect in substance.. 


A complaint at the police station had been refused as being a civil 
matter, and yet the accused, a subordinate police officer, went~-on his 
own account and took possession of the cattle forming the subject of 
the complaint, and kept them without making any report or delivering 
the-cattle to his superiors. 


With respect to the other points in the case, I suggested to the 
District Magistrate that a reference should be made to the Inspector- 
Seta of Police before they were disposed a and this has now been 

one. 

The trapeior Generel has consulted the Government Advocate, 
who, upon the first point raised, has given the opinion that an offence 
under section 29 of the Police Act is non-cognizable by the police. 


This seems clear enough from the end of Schedule II of the oN 
of Criminal Procedure. : 


As to no sanction to the prosecution having been given by. the Dis- 
trict Magis-rate, it seems that proceedings were instituted under the: 
orders uf the District Superintendent of Police, and Judicial Depart- 
ment Circular No, 22 (Police) of 1892: is interpreted to apply only to 
cases in which a Subordinate Magistrate proposes to institute a pro- 
secution against a police officer. This is entirely a matter for the 
executive authorities. It will be useful if the District Magistrate 
will issue instructions. that when a police officer is tried under section 
ag of the Police Act, the Sanction given by himself or the District. 
Superintendent of t Police or a copy he filed with the papers on the 


record, 


296 . UPPER BURMA RULINGS. . ~~ [1892— 








Police—34. 
Police—34. 
aay neem Before G. D. Burgess, Esqy CSL. 
“1893. QUEEN-EMPRESS 7. MI SHWE MI axp MI CHIT SU. 


2 _ A municipal bazaar may be a thoroughfare. © 
THE conviction was for being riotous ina municipal bazaar. Report 
is requested from the Magistrate or . District Magistrate how this falls 
within the provisions of section 34 of the Police Act. 
, * * x * 
The District Magistrate’s and convicting Magistrate’s reports do 
not enable me to disposé-of this matter. The bazaar is perhaps not 
a road or street, but it. might possibly be a thoroughfare. Some 
bazaars with gates at each end kept open during the day might come 
under this description The dictionary definition isan unobstructed 
way. especially for public traffic. 
The original proceedings should be returned. 


‘Report by District Magistrate, dated the 14th November. 


_ At certain hours 'of the day; i.c., from9a.M.to4 P.m.,the bazaar is a public 
thoroughfare. ie : 

A plan of the bazaar is herewith submitted for information of the Judicial Com- 
missioner, Upper Burma. . : 

. Read District Magistrate’s report of the 14th instant. The pro- 
ceedings have not been returned, but as it is reported that the. bazaar 
isa shopougpiare during part of the day, no further. orders. are re- 
quired. ne ae: ; 


' 
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SECTION 20—See also page 10, - — 
SEcTION 24—See also page 28, 
SECTION 34 (6)—See also page 79. 
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Prisons—45, 52. 
ee Before G. D. Burgess, Esq., C.8.1. 
: 0. Og, 
He SEPARATE sentences should not be- passed under sections 47 and 
= 49t of the Prisons Act at the same trial. 





* [The sections quoted are those of Act IX of 1894.] 
t [Sections 45 and 52 of Act IX of 1894,] 
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Prisons—54. 
Before G. D. Burgess, Esq, C.S.1. Criminal Revision 
Vo. §2 : 
THE Magistrate convicted a prison warder under section 51 t of the fi 
Prisons Act, read with Rule 217 of the Jail Manual. But the accused ©. ——: 


was not a constable of a jail police guard, and jail police guards 
became obsolete in 1884. As the accused was convicted under.a 
rule not applicable to him, the conviction was quashed, : 





+ ts he section quoted is that of Act 1X of 804 | 
+ [Section 54 of Act IX of 1894.]).. 
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Crdutnal Revision oe Before G. D. Burgess, Esqy CSL. 
sie QUEEN-EMPRESS 7. NGA PO SAW anp NGA: PO MYIN, 
aii Section 29(a),Code of Criminal ssl oil 3 sections 126 and 130, Indian-Railways 
ct, 1890. i ees 


_ An offence under section 126 of the Indian Railways Act, 1890, is net triable 
bya Magistrate of the first class. Such cases shouldbe sent up.to the District 
‘Magistrate for trial, : te : 


- Whipping:of minors for offences under the Act. 


_ AN offence under section 126 of the Indian Railways Act, 1890, 
has been tried by a Magistrate of the first class. This -offence is 
punishable with transportation for life or with imprisonment for a 
term which may extend toten years. Under section 29 (a) of-the 
Code of Criminal Procedure the offence was not triable, therefore, by 
a Magistrate’ of the first class. The -Magistrate in a reply to a re- 
quest for explanation has asked that the conviction be altered to one 
under section 128 of the Railways Act. As the accused put stones on 
the rails, however, section 126 would be applicable, if they did so with 
intent, or knowledge that they were likely, to ‘endanger the safety 
of any person travelling or being upon the railway. But there is no 
evidence-on the record that the acts done were likely to endanger the 
safety of any person on the railway. : 


The accused were ten and six yeats of age respectively and were 
each sentenced to a whipping. The Magistrate. made no reference 
to section t30 of the Railways Act in his order; but he reports that 

his attention was drawn to it. Section 130 provides that if a minor 
under the age of twelve years is with respect to any railwayguilty of 
any of the acts or omissions mentioned or referred to in sectigns 126, 
427, 128, or 129 of the Act, he shall be deemed, notwithstanding any- 

‘thing in sections 82 or 83 of the Indian Peral Code, to have committed 
an offence, and the Court convicting him may, if it thinks fit, direct titat 
the minor, if a male, shall be punished with whipping, or may require 
the father.or guardian of the minor to execute, within such time as the 
Court may fix, a bond binding himself in such penalty as the Court 
directs, to prevent the minor from being again guilty of any of those 
acts or omissions.. : . eo 


~The accused ‘should have been sent to the District Magistrate for 
trial. , 
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Stamps—2 (24), 3, 11, 27, 31, 62, 64, Sched, I, Articles 33 and 538.* 
Before G. D. Burgess, Esq. C.S.1. 
-QUEEN-EMPRESS ». MI NAN THA. 


Instrument of gift—or settlement. Hludanga or gift for religious purposes— 
definition of gift; what is an instrument? Execution—meaning of term; may be 
effected without signing.. Burmese method of executing instruments without 
signature must be recognized. x : 


In this case the District Magistrate sanctioned the prosecution of. 


the accused under section 63} of the Stamp Act, for failing to comply 
with the provisions of section 27 of the Act, which require that— © 


“ The consideration (if.any) and all other facts and circumstances affecting the 
chargeability of any instrument with duty, or the amount of the duty with which it 


is chargeable, shall be fully and truly set forth therein.”’ 

The accused, Mi Nan Tha, was acquitted, and the Magistrate hav- 
ing tried the case summarily and having therefore not set out the 
reasons, which, however, it would have been convenient to mention 
in this instance, was called on for report. He explained that the wit- 


nesses denied all knowledge of the document produced before the - 


Court, which may have disposed of the prosecution on the question 
of fact, but he went on to say— 


“The document is a memorandum of metitorious acts {ogsl§$2o>) and is not 
chargeable with duty under the Stamp Act. It isnot customary among the 
Burman Buddhists to state the value of property in a hludanza (ogal$eeo).’ , 


‘The document in question purports to be an offer and acceptance 
of all the accused possessed, including both real and personal estate, 
as a gift to her nephew, a Buddhist monk, for the sake of obtaining 
religious merit, _ A translation is given below. 

In reply to further enguiry the Magistrate has reported as fol- 
jOws i= 

“(1) From the words  Sooepahq pSodqj’ and ogsl$s00e8 used in 


the document, it is,in his humble opinion, clear that it is merely 
a memorandum of meritorious acts ( 3)§$s05) and not an instru- 


ment of gift. It is not signed by either party. Itis, no doubt, a 
‘Dana’ (sl §) without consideration, It is, therefore, impossible 


to state the consideration. 


(2) Ifa‘ hlu-dan-sa’ be chargeable with duty under the Stamp Act, the. 


bells and marble slabs kept inthe Buddhist temples and pago- 
das, on which certain meritorious acts are inscribed, should also be 
chargeable with stamp duty. Custom is a law not written, estab+ 
lished by long usage andthe consent of our ancestors (see Broom’s 
Legal Maxims, sth edition, Chapter X, pages 917 to g24).” 


ee sections quoted are those of the Stamp Act, 1899.] 
+ [Section 64 of the Stamp Act, 18¢.] : 


Criminal Revision 
Miscellaneous 
No. 439 of 
1893. 


—_— 
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Stamps—2 (24), 3, II, 27, 31, 62, 64, Sched. I, 
Articles 33 and 58. 


The question of the chargeability with stamp duty of the inscrip- 
tions on bells and marble slabs in Buddhist temples and pagodas may 
safely be left till the advent of a collector who will venture to sanc- 
tion a prosecution on account of them and the discovery of a process 
for stamping them. 

As to the document actually in question in this instance, it is 
difficult to see what construction can As put upon its terms except 
that of an instrument of gift. 

A deed of gift is not. defined in the Stamp Act, but the definition 


‘of gift in section 122 of the Trahsfer of Property Act may be aé-« 


cepted for practical purposes. That definition is— 

« ¢ Gift’ is the transfer of certain existing moveable or immovéable property niade 
voluntarily and without corisideration, by one person called the donor, to another 
called the donee, and accepted. by or on behalf of the donee.” . 

If there could be any doubt as to the document containing a gift as 
this defined, then it would be a vaghileayent ” which meetin 3 (9) of | 


- the Stamp Act* says— 


‘Means any non-testamentary dispositipn in writing of aaveelite or immove- 
able property made (inter alia), (¢) for any religious or charitable purpose.” — 
- Article 36 of Schedule I of the Stamp Act t provides— 
“Instrument of gift (other thana The same duty as a conveyance (No. ay 
settlement or will). for a consideration equal to the value 
i of the property as set forth in such 
? , instrument.” 
And. Article 57 | provides—- 
“ Settlement re ‘ea The same duty as a bond (No, 13) for a 
: sum equal tothe amount or value of 
the pro perty settled as, set forth iii 
such settlement,” 


oe a % 
Section 27 requires the amount or value of the property to be set 


forth in the instrument. 
‘There remains the objection that the document was not signed. * 


The law does not say that the document must be’ signed. Section 


63 of the Stanip,Act § says :-— 
“ Any person who, with intent to defraud the Government of any duty— 

** (a) executes any instrument in which all the facts and circumstances — 

required by section 27 to be set forth in such instrument are ean 
fully and truly set forth ; or . 

(6) being employed or concerned in or about the preparation of any in- 
strument, neglects or omits fully and truly to set forth therein all - 
such facts and circumstances, shall be. punished with fine which. 
may extend to five thousand rupees.’ 


* (Section 2 (24) of the Stamp Act, 1899.] 
‘tT [Article 33 of Schedule I of the Stamp Act, «899. 
{ LArticle 58 of Schedule I of the Stamp Act, 1899. 
§ [Section 64 of the Stamp Act,, 1899.] 





Stamps—2 (24), 3, 11, 27, 31, 62, 64, Sched. I, i? 
Articles 33.and 58. 





. Clause (4) does not require that the document should be executed, Que=N-Empress 
and a ‘document, although not yet executed, may be an instrument, Nic Naw Tua. - 
as appears from section 30.* ; 

* Moreover, execution does not seem necessarily to involve signing 
a document, though the expression is commonly understood in that 
sense. 

Wharton’s Law Lexicon defines the execution of deeds as. “the 
“signing, sealing, and delivery of them by the parties, as their own 
“acts and deeds, in the presence of witnesses’; but inthe same book 
under the head of deed it is said— : Seeger 

(5) The deed being engrossed; the next step is its execution, which consists of 
three parts, namely, (a) signing (which perhaps is not necessary. See Aveline v, 

Whisson, 4 M. and G., 801).” : 

The manner of the execution of a will is specially laid down in 

‘ section §0 of the Indian Succession Act, but no such rules have been 

prescribed in other cases. aS 

In section 3 (”)of the Stamp Act f itself it is expressly provided 
that a receipt need not be signed with the name of any person. A 
‘receipt is an instrument--see sections 5 t and 10 §—and section 61,|| 
after mentioning bills-of-exchange, cheques, and promissory notes, 
goes on to make punishable ‘any person executing or signing other- 
‘‘ wise than as a witness any other instrument chargeable with duty 
“without the same being duly stamped.” Sy ee two 0 

Thus under English law. there may be execution without ‘signature. 

Under Burmese law and practige signatures were absolutely un- 
known, and it was the fashion to draw up documents ‘after the fashion . 
of that under discussion in this case. Every day the Courts admit in 
evidence documents in the same fornr as duly executed instruments, 
and rig'itly so. But if this is done for one purpose, it may properly 
be done for another, or otherwise the inconsistency might happen of 
‘holding the same instrumeni to be executed and not executed...‘ 

{ have.been obliged to. hold {| that the Burmese manner of making 
instruments does not amount to “signing,” but this was under section 
19 of the Limitation Act, and it was impossible to give an interpre- 
tation to the word quite foreign to its plain meaning. 

Rut the same difficulty does not occur with respect to the word 
“executing,” All that is required is the formal assent ef the party 
‘to be bound.to the writing in which his obligations are set out; and 
if Burmans chose and still choose to express such assent in a form 
different {rom ‘what is considered safe in England or even in India, 
the Courts can only accept the facts and ‘make the best of them. The 


* [Section 31 of the Stamp Act, 1800.] 

+ [Section 2 (23) of the Stamp Act, 1899.] 
.t [Section 3 gfthe Stamp Act, 1899.] 

§ {Section 11 6Mtte Stamp Act, 1899. | 

|| [Section 62 of the Stamp Act, 1899. | 

{| See Volume II, p. 462. 
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Stamps—2 (24), 3, 11, 2'7, 31, 62, 64, Sched. I, Articles 
33 and. 58. “= 





a 


term “execution” as applied to the Burman practice may technically 
be somewhat inaccurate, but its use is convenient and, for practical 
purposes, substantially correct. a ~ Ss 


‘The Magistrate has further taken exception to the document having 
been forwarded to the Collector bya Magistrate in the course of a 
ctiminal case. As to this it may be observed that the first proviso to 
section 33 of the Stamp Act merely provides that nothing contained 
in the section shall be deemed to réquire a Magistrate or Judge of a 
Criminal Court to examine cr impound any instrument coming before 
him in the course of any. proceeding other than a proceeding under 
Chapter XL-or Chapter XLI of the Code of Criminal Procedure, or 
Chapter XVIII of the Presidency Magistrates Act; that is to say, that 
it is not compulsory on a Magistrate to take action under the section 
which might have a prejudicial effect on criminal proceedings.. But 
it is not said that a Magistrate is precluded from bringing to the notice. 
of the Collector a breach of the Stamp law which may have been dis- 
covered in a case before him. er x ~ 4 


.. HLUDANZA. | os 
. On the ard lasan of Kasén, 12%4 B.E., Kyaungama Ma Nan Tha, resident of 
-Ywathit village, has, with the object of gaining merit in the course of thanthaya 


(z.e., cycle of births, continued existences, or transmigration), made a gife 
(cgsl$zo>) to Péngyi 1) Thila Sara, her nephew, who resides in the kyaung built 


by her, of all (things) that she has control over by saying “ Khetta vana vatiu vana 
angama. jangama sajiva ajiva geha kothaka sassorama paccayadini yada kappiya 
voharena catu paccaya paribhogatthaya dami tada sampaticchi tabbam,” that is 
to say: “ A gift of paddy fields, garden lands, permanent or substantial property, 
obtained by skill, moveable property, both animate and inanimate, houses or build~ 
ings, barns or warehouses of every description, culturable lands, and ¢helike, being 
the four kinds of property allowed for the use of rahans (7.c., kyaungy priestly 
robe, food and physic), is offered (and whereas when a gift is offered) with such 
appropriate words, the rahaz is entitled to accept the gift; her nephew the said 
Péngyt U Thila Sara has, for the ends of thanthaya as contained in the sacged 
text and Atthakathas, which say : “ Vanamdami araéami damiti vutte vattati,’’ 
&c., i.¢. “lf fields and paddy lands are given as a gift by saying ‘I give away 
fields (and) paddy lands,’ it is acceptable,” accepted the said gift in the presence 
of Bodhi Rama, Sayadaw U Gandama of Thayetkan, U Pandi Kyaungpyutaik, 
Popayén Sayadaw U Athaba, U Zawana of Thayetkantaik, U Muneinda of Kan- 
_ gyitatk and U Uttama of Thayetkantaik. 


~~. Composer, @ Athaba; Writer, Maung Myat Aung. 


Witnesses— ' 
U Tha Lu. - U Shwe Nwé. 
U Yan Be... -U Tha Chein. 
U Yan Thin. U Tha Dun, 
U Shwe Ko. U San Wein. 


U Tha Ke. Ko Wa Bo. 
; Ko -Aunggify®. — 
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»> LD S. « OSL ‘ 
Before G. D. Burgess, Esq. CSa ; hla Ruining 
QUEEN-EMPRESS », NGA SET YO ann NGA SHWE TO. No. $73 of 
Stamp Act—*Prosecution unde*—Sanction of Collector. cis 


Where the essential ingredient of the offence is to defraud, there need not neces-. 
sarily be action by the Collector under section 40 before a prosecution is sanctioned 
under section 70. 

References.—I, L. R., 8 Cal., 259; 12 Mad., 2313 7 Bom., 82. 

THE accused in this case, Nga Set Yo and Nga Shwe To, have been 
convicted under the second paragraph of section 67 of the Stamp 
Act,f and fined Rs. 100 and.Rs. 50 respectively. 

Nga Set Yo was called as a witness in Civil Regular Case No. 3 Of. 
1893 of the Sdbdivisional Court, Mahlaing, 4 Pan On v. Maung 
Negwe To, in which was filed a promissory note (Exhibit E) made by 
‘Maung Ngwe To in Set Yo’s favour. Set Yo showed the Court a 
book of promissory notes on printed forms containing the counterfoil 
of Exhibit E. The Subdivisional Judge, finding that the counterfoil 
contained a mortgage of land as collateral ‘security for the loan, im- 
pounded not only this particular document, but 28 other documents in 
the book and forwarded them to the Collector. The Collector select- 
ed the document numbered 27 and sanctioned a prosecution concern- 
ing it. It happens that Exhibit E bears the number 27, but the docu- 
ment regarding which the accused have been tried is a different one, 
and it appears that this is the document No. 27 which the Collector 
meant in his order. This latter document had nothing to do with the 
case before the Subdivisional Court, but was brought to the: notice of 
the Judge- by mere accident. Section 33 of the Stamp Act pro- 
vides—- 

“ Every person having by law or consent of parties authority to receive evidence, 
and every person in charge ofta public office except an officer of police, before 
whom any instrument chargeable in his opinion with duty is produced or comes in 
the performance of his functions, shall, if it appears to him that such instrument is 
not duly stamped, impound the same.” er: eee eer ; 

This provision, it appears; was specially introduced to check wilful 
evasions of the Stamp Law by preventing them. from escaping prose- 
cution, and though its application on the present occasion involves 
proceedings of a somewhat wholesale kind, it seems wide enough to 
cover the action taken. The whole book of forms had to be impound- 
ed as it stood, and of course all the documents in it must have come «| 


‘to the knowledge of the Collector. oan 


* [The sections quoted are those of the Stamp Act, 1899.] _ 
t [Section 68 of the Stamp Act, 1899.] » 1 Meat 
é 41 


QoeanEnrnsts 
Nea Ser Vo. 
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other. Accordingly he sanctioned a prosecution, as he was‘empowered — 
to’do under section 69,* and under the circumstances there appears 
to be nothing in the provisions of section 37 t to prevent him. 


It is to bé observed, further, that: it is expressly provided in section 

377 that nothing therein applies to a- promissory note, and that the 
jhotrument in this case was ostensibly a promissory note. 

I am therefore, of pinion that the prosecution in this case was it 
accordance with law. 


As to the finding of the Soadteting. Magistrate that the conduct of - 
the accused amounts toa contrivance to defraud eay eraniout, there 
seém to be sufficient grounds for it. 


The lender obtains the borrower’s execution of a document, which 
if taken as a whole is a mortgage of the borrower’s property. At the. 


samé time the document is so prepared that only part of it need be 


produced in Court or elsewhere, and this part purports to be a simple 
promissory note and is stamped as such. The portion of the instru- 
ment which relates to the mortgage is either confined to the tounter- 
foil altogether, or the part of the writing which extends into the foil 
of the note itself is generally too. inconsiderable to.affect the note. 


It has no apparent effect on the body of the note, and might be ob- 


literated or accounted for without difficulty'in most cases. In the 


present instance all that the outer foil when cut off need show would be 
a.note at the foot that it was signed. below. - 


. The result is that there is really a nrortgage in writing, while there 
is a promissory note-to sue on, aird stamp duty is paid on “thie note only 
and not on the mortgage. 


The language of the second part of section 67 { of the Stamp Act 
appears wide enough to cover this as a contrivance or device of both 
the accused, and the reasonable inference from the circumstantes is 
that it was practised with intent to defraud the Government of duty. — 


It therefore seems unnecessary to interfere with the conviction; 
and the sentences are not so severe as to require reduction. ‘The 
maximum penalty under section 67 { is a a fine of.a thousand rupées, 


The papers may be returned. 





By aches 70 of the Stamp Act, 1899.] 
Section 40 of the Stamp Act, 1899. | 
t [Section 68 of the Stamp Act, 189. | 
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Stamps—62. 
Stamps—6z2. 
Before G. D. Burgess, Esq., C.S8.2, | Crista Rivisio % 
QUEEN-EMPRESS ». (1) NGA KWET GYI anv (2) NGA SAN PE. wee of 
93» 


_ “ Accepting” doesnot mean “ receiving ” but “éxecuting as acceptor.” pei 
Reference,—I.L.R., 7 Mad, 71: 

THE Magistrate has convicted the accused of making and accepting 
respectively a promissory note without the same being duly stamped. 
The promissory note bears an anna stamp under Article 11 (4), 
Schedule I, of the Stamp Act,* whereas, being payable otherwise than 
on demand, it was chargeable with a stamp duty of 2 annas under-clause 
(4). The distinction was probably entirely unknown to the accused, who 
are Burmans, and it seems a pity that it should- have been considered 
necessary to prosecute them. 

The first accused is the maker of the note, and has signed it as such. 
The second accused has also signed the note, apparently because he is 
the creditor to whom the amount of the note is payable. 

“ Accepting’? does ngi,mean “receiving’’ but ‘executing as ac- 

ceptor,’ as has been ruled by the Madras High Court.} 
' Acceptor is defined in section 7 of the Negotiable Instraments Act 
“The maker of a bill-of-exchange or cheque is called the ‘ drawer’; 
the person thereby directed to pay is called the ‘drawee.’ * * * 
After the drawee of a bill has signed his assent upon the bill, or, if there 
ate more parts thereof than one, upon one of such parts, and delivered 
the same, or given notice of such signing to the holder or to some pet- 
sori on his:behalf, he is called the ‘acceptor.’ ” _ 32 

The second accused should not therefore have been convicted of 
accepting the promissory note. 4 

But wnen a promissory note is not duly stamped, section 61 { of the 
Stamp Act makes it punishaple to sign it otherwise than as a witness. 
It may be doubted whether second accused was really signing in any 
other capacity than that df a witness, but anyway he has escaped with- 
out punishment in this case as the Magistrate thought that nothing fur- 
ther was required than the penalty of 5 rupees which ‘the second ac- 
cused had been made to pay on the document for its production in evi- 
dence in Court. This penalty should not have been levied, however, as 
promissory notes are expressly excluded from the provisions of section 
34 of the Stamp Act,§ allowing the admission in evidence of instruments 
not duly stamped upon payment of the duty chargeable, or the amount 
deficient, with a penalty. 

The papers may be returned. 


* [ Article 13 (a), Stamp Act, 1899.] 
TIL. 7 Mad, 71. 

t Pee 62, Stamp Act, 1899.] 

§ | Sectiont 35, Stamp Act, 1899.]. 
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. Stamps—62. 
Stamps—62. 
Criminal Revision Before G. D. Burgess: Esq., C. SE. 
-, No. 639 of 
“> ,7mepe, References: —L.B, 32, B. 7533 I.L.R., 7 Mad. 71. 
i ee THE unstamped document in this case wasa promissory note. Nga 


“Myit was one ofthe makers. It does not appear why the second maker 
was not prosecuted. 
The accused, Mi Aung, has been convicted of accepting a promissory 
note made in her favour. This was obviously wrong as the term “‘ac- 
_ cepting”’ is a technical one with a special meaning, and does not apply 
to the mere taking over of a promissory note from the debtor.* But 
‘the question arose whether the accused has not presented the note by 
putting it in Court in order to obtain payment. : 


In one sense this may be considered presenting a note for paynient, 
but “ presenting ” like “ accepting” is a technical expression and is so 
used in section 61 of the Stamp Act.t Lord Blackburn said in Gréfin 
v. Wetherly,t “presentment for payment means presentment according 

- “to. mercantile usage ; the document itself must be present though not 
“the holder.” This had reference to bills-of- -exchange, but if “ present- 
‘ment ” is to be used of a promissory note, no.doubt the same definition 
would hold good. 

I think it would be straining the provisions ont section 61 of the Stamp 
Act to apply them to the demand for payment of a promissory note 

‘made through the instrumentality of a court in a suit. The conviction 
and sentence are accordingly quashed and the fine paid must be re-. 





funded. 
pramed, cae oe 
*TOLR., 7 Mad, 71. 
t [See 62, name Act, 1899.1 
+ LB. 32, B. 753. 
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Before G. D. Burgess, Esq. CS.1. Criminal Revision 
i a 2 2 No. 380 of 
S.R. M. M.PERIANEN CHETTY 2. QUEEN-EMPRESS, 1895. 


Abetment of the offence of executing a document with intent to defraud Govern- 
ment of stamp revenue, 2 


The accused, who was a money-lender, was convicted by the Subdivisional 
Magistrate under section-67 of the Indian Stamp Act, 2nd clause,* and fined Rs. 200 
in respect of a document which the Subdivisional Magistrate considered to be a con- 
. trivance or device on the part of the a¢cused to defraud Government of the stamp 
duty. : d 
The documents in question, which had been seized from the accused by the 

Deputy Commissioner in his capacity as Collector of the district, and in respect of 
which the Collector sanctioned the prosecution of the accused, was one of.a form 
printed onan ordinary page of foolscap. It consisted of two portions: one on the 
upper half, and the other considerably separated from this and printed in the lower 
half in such a manner that ‘a neat division of the paper in the middle would defy 
all suspicion of the existence of one half were the other half only presented. 

The upper half isan “on demand” note for Rs. 130 executed by one Maung 
Kala in favour of the accused. In the lower half was entered a note signed by 
Maung Kala of articles deposited by him as security for the loan. 

The upper half bore a one-anna adhesive stamp, but the lower half was not 
stamped. The form was supplied by the accused, 

’ The Subdivisional Magistrate considered the whole as a deed of mortgage. 

Held—that the. second document, which was distinctly executed unstamped, was 
adeed complete in itself. That the document was not executed by the accused, 
but he provided the blank printed form and caused Maung Kalé to sign it without 
stamp. 3 oy ‘ : outs 

The conviction of accused was therefore altered to one of abetment of an offence 

. under section 61 of the Stamp Act.t oa 


__ Held further—that the. impounding of a document unde: section 33 of the In- 
dian Stamp Att was not requisite to proceedings under the Act. ‘he only requis 
site ° 4 frosecution was the sanction of the Collector or other officer authorized in 
that behalf. 


Reforences.—24. W. R., Cr. R13 Supra page 307. 


THE applicant, accused in this case, has been convicted under sec- 
tion 67 of the Indian Stamp Act, second clause,* and fined Rs. 200, 
and an appeal against the couvicted and sentence hag been rejected. 


The accused now seeks revision of the orders of the Courts below 
on cortain points of law.. cee 
The second clause of section 67 of the Stamp Act * says: 


“And whoever, with- the like intent (¢.e., to defraud the Government of duty) 
pecehieg or is concerned in any act, contrivance, or device not specially orovided 
or by this Act or any other law for the time being in force, * * shall be 
punished with fine which may extend to 1,000 rupees,” : 





* (Section 68, clause (c), Stamp Act, 1899.] |: + [Section 62, Stamp Act, 1899.] 





S.R. M. M. Psrr- 
ANEN CuetTTy 


U. 
QueEen-EmpRess, 
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The principal questions arising in the case are clearly shown in the 
judgment of the Subdivisional Magistrate, which is as follows:— 


“In this case the Collector of Kyauksé having imposed a penalty on Maung 
Kalé, the executant of a deed (Exhibit A) under section 37, Indian Stamp Act, 
has sanctioned the criminal prosecution of S. R, M. M. Arunachellum Chetty, ree 
presented by his agent Perianen Chetty, who have admittedly been in the habit of 
using forms like Exhibit A under section 60 of the Indian Stamp Act, considering 
that the form was a device to defraud.the Government of stamp revenue. 


“The form is intended for use in the transaction where the Chetty lends out 


" money on security made over to the Chetty at the time of lending. The main 


body of the deed, or, in other words, the form, is printed in] Burmese on an ordinary 
page of foolscap, and may be described as follows: It consists of two portions, 


- one written on the upper heli of the page, the other considerably separated from 


this and printed in the lower halfin. such a* manner that. a neat division of the 
paper in the middle would defy all suspicion of the existence of one half were the. 
other half only presented. The upper half is an ordinary ‘pay on demand’ bond with 
the necessary spaces for the amount lent, the interest per cent. per month, and the 
name and residence of the borrower vacant. .The lower half reads as follows: 

© To (08) S. R. M. M. Arunachellum Chetty of 2gth street, Magyipinze, on 
the day cf _ month of the year, a true ~ _" and faithful list of the 
property on account of (ggq905) “ money borrowed by of * quarter.’¢ 

“Rather below this the words ‘mark on the above parcel - (82095)’ presumably. 
the particular marks that might be made on the property handed over as security. 

“Thus far as tothe form. Inthe bond (Exhibit A) the blank spaces in the 


er half are filled, up; and it seems that on the rth. waxing Nayén 1256 
ie ) tae Kalé Me the Pale quarter, Kyauks?, borrowed Rs. 130 0f this 


‘thats at the rate of 2} per cent. per month, in witness whereof Maung Kalé signs 


_ tioned the prosecution of the 


on an anna receipt stamp. : 

“Inthe lower half Maung Kalé deposited four gold bangles. and a ‘nawsa’ 
necklace as security for the Rs. 1g0 advauced. The property was not marked by 
Maung Kalé in any way. Maung Kalé’s signature also appears on the lower half 
with date in Tamil, which is unimportant. ; 

“ In order to constitute an offence under section 67, the two necessary ingredients 
to be proved are (1) an intention to defraud the Government of stamp quty, and 
(2) a device or contrivance to carry this intention into effect. In a case like the 
present the first ingredient, namely, the intentiongcan but be proved by the form 
of the deed or the alleged device along with the circumstances of the execution, of 


the document. ; ; * E : 

" 6 Fromthe evidence adduced it appears that the Collector of Kyauksé, Captain 
Strickland, on information received on the 2nd. March, went the neat day to the 
place of business of the Chetty and saw on the floor a document (Exhibit D) which 
was evidently the lower half of a deed drawn up in the form of Exhibit A. 


“ eized this in the presence of the Chetty’s assistant and several Burmans 
scenes the Chetty in ties to produce all the bonds he had under that form. ° 
The Chetty in charge thereupon produced somé 200r 30 bonds, all in the form 
Exhibit Al The Collector thereupon seized and impounded all these, amongst 
them the dond (Exhibit A), imposed -penalties in respect of them, and finally sanc- 

; hetty under section 69, selecting this document in 
question ‘Exhibit A) and . producing the lower half (Exhibit B). It is throughout - 
admitted that the visit to the Chetty’s house and the seizure of the bonds were 
made in Captain Strickland’s capacity as Collector and because he felt justified. 


. 
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in so doing under section 33, Indian Stamp Act. 
Litter contends— a: 
' (1) That the document (Exhibit A) being illegally obtained and produced, oF 
m no offence could lie with respect to it. . Quren-Emeress, 
(2) That the documents being openly printed and executed, no intent to 
defraud could be held. : 5 a = 
“ (3) That the lower half was meant to be and was separate from the upper 
- half, being merely printed on the same sheet for convenience and to 
prevent the borrower afterwards claiming to have deposited other or 
more valuable property than the one actually deposited and that nce 
where was the word ‘ mortgaged ’ to be found. ~ 
-“(4) That the document was ‘not a mortgage deed within the meaning of 
; sub-section 13, section 3, Indian Stamp Act. ae 
(5) That at the utmost the Chetty might be held to be ignorant of the 
value of the necessary stamp.’ : Pee 
‘t As.to the first contention: Under section 33, Indian Stamp Act, the -Collec- 
tor is undoubtedly a‘ person in charge of apublic office’? = ss, 
“ The question is whether the bond (Exhibit A) came before him ‘in the perfor: 
. mance of his functions.’ In the absence of any definite sections as to his functions 
in the Indian Stamp Act, these must be-taken to be such as those’ mentioned ex 
preasly in the Act, such as sections 31, 36, &c. It is true that the spirit of the Act 
clearly shows that the Collector. is meant to be the chief executive authcrity under 
the Act as well as that section 33 is so broadly worded that the exceptions to it 
must be few and far between, but it is reasonable to think that had the Act meant 
him to exercise the functions, of searching any house suspected of containing docu- 
ments which violated the Stamp Act and perfunctorily. seizing any such documents 
found, it would have specifically made provisions to enable him so todo.. Assum- 
ing: that he hasthe power of search for such documents, in the absence of any 
specified procedure for‘such search under the Indian Stamp Act, it seems to me . 
that the genetal provisions relating to searches under the Criminal Procedure 
‘Code should apply.. I am therefore intlined to’ hold that the documents (Exhibits 
A and B) did not come before the Collector ‘in the performance of his functions.’ 
Isut even on this holding it does not seem to.me quite clear that no prosecution can 
lie, , On reading sections 37, 69, and 67 it seems te me that whether a*Collector is 
right o wrong in impounding these documents, imposing penalties‘on them, and - 
sanctioning prosecutions under section.69, it is not for a criminal court to decide 
onthe correctness or otherwisg of his actions under these sections; but ‘that the 
prosecution duly sanctioned and the impounded document admitted by the person 
against whom the prosecttion is sanctioned, it remains. for the criminal court to 
proaounce a judgment on such document being a device and the intention of the 
accused to defraud the Government of revenue. It is not without hesitation that I 
arrive at.this conclusion and an Authoritative ruling will be welcome. - He 
“With respect to the second point, raised by the learned Advocate for the 
accused Chetty, it may be briefly ‘answered by saying that, while the circumstances 
of the docurrents like Exhibit A being secretly printed and executed would go far 
to prove an intention to defraud, the absence of these circumstances does not neces- 
sarily exclude such intention, though, of course, the point would count to a certain 
extent in favour of the accused. ’ r ee er pe oa 
"The third point is one on which the case turns considerably. . The nature of 
the transaction which precedes the execution of such bond as Exhibit A-cannct be 
and is not disputed. It isan ordinary mortgage when. at the time of execution 
possession of the property is given by the mortgagor. This is understood by the 
mortgagor and known to the Chetty mortgagee. The argument that the upper 
and lower halves of the deed (Exhibjt A) are separate and that the latter is printed 


42° 


For the accused Chetty Mr. S..R.M. M:. Perié 
. .  ANEN CHETTY 


Sak. M.M. Psrt- 
> ANEN:CARTrY 
ae 
Qugen-Empress. 
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for convenience and :to:protect the guileless: Chetty is. ingenious -enough, -but not, I 
think, sufficiently convincing. The value of paper is.not.so high but ‘that two 


’ séparate documents cannot be’-written on two separate'sheets of paper. The 


Chetty in need of protection against. the false claims of malicious Burmans would 
seem to.be sufficiently protected, and as:he has, in the first place, possession of the - 
property pledged, which is nine: points of the Jaw; secondly, the object may be 
equally ‘attained by an entry in his account books on the date of execution; and 
‘thirdly, the money obtained by the mortgagor would probably be sufficiently 
near.in.value to. the property mortgaged (with all due consideration. for interest, &c.) 
to render such elaborate protection unnecessary. However that may_be, instead of 
adopting. any ofthese plain’ courses, the Chetty has had recourse to a plan which 
certainly seems devious’ and suspicious.” The suspicicn is enhanced by the fact 
epcsed to.by the Collector that.it. happens now and again apparently that the 
upper and lower portions are apt to be separated neatly in the. middle, as has hap-_ 
pened in.the case of the document (Exhibit B). The absence of the word ‘ mortgag- 
ed’ in thé lower-half is ‘laid stress on by the Advocate for the accused. On care- 
fully reading this portion there seems to me to be a strong smell of a verb left out 
-between the gonad ? and the ‘ ogeds ’ in the lastline. Again, the last.word 
in the second line is 95, If this refers to the :cqj 2oga0e5, -in the fourth line, the 
strictly cotrect. preposition would be og, The o6 by itself might be purely collo- 
guial_or it might be rendered clearer by the words ‘ 396’ or ‘ Gol& ? after it. In 
any case, the lower half certainly stands sadly in need of a verb, which is-at present 
purely understood and which would probably be ‘ saSaor8a0p5, ? or © go Soan8 
ang’. &e. oe e Sis ei 

“As a -printed form like Exhibit A must have been made up with much care, 
the absence or perhaps.its omission cannot but be noticed. It is of course.pos-' 
sible that .all the circumstances pointed to above may be accidents of faults or 
omission .merely.; but taken together there.seems to me no doubt that inasmuch 
as the.Chetty: must have known that the transaction was one of mortgage, this 
for: hibit A) was used as a device and is such. Furthes, the: efaborateness of 
the device, coupled with the fact that the-Chetty must know that it is a deed of mort- 
gage, sufficiency’ prove the intent to defraud the Government of revenue, inas- 
much as the legal document would fall under Article 44 (2); and in this. case would. 
have-to -bewritten on an “impressed sheet of Rs, 2. Briefly, the remarks of the 
Judicial Commissioner. in his Criminal Revision No. 473 of 1893 * apply ‘exactly 
in this case, except that ‘the document here is made up of an upper and a lower 
Spprtion and not of dufoil and the result isthe same,’ that there is really a mort- 
gage in writing while there is a promissory note to sue upon and stamp duty és 
pid._on.the note enly and not on the mortgage. Fae i 

& The fourth plea does not need much discussion. ‘held’ that the docurtent. 
(Exhibit A) isa mortgage.deed within the meaning of sub-section 13, section 3, 


_ inasmuch as in this*case Maung Kale transferred 10 the Chetty, for the purpose of 


securing a hundred and thirty rupees advanced to him, the right of pcssession of 
e 


_ the four gold bangles and the necklace réferred to in the bond. * 


“The last contention of ignorance will not hold, The Chetties, asa morfey- 
lending community, are up to date and well abreast of all decisions regarding their 
trade. .The device of converting mortgage deeds into promissory: notes is old and 
widespread. ~ Under these circumstances, I hold that the accused Perianen-Chetty 
did with intent to defraud the Government of revenue practise the device. embodied 
in ‘Exhibit A. Considering that these forms have been pretty widely used, -I 
ordéred that theaccused Perianen Chetty, agent for S,R. M. M. Arunachellum 
Ghetty,.do pay a-fine of two hundred rupees under section 67, clause 2 of the In: 
dian‘Stamp Act? = oh a ence 


*P, 307., 
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_ The case has been argued by Mr. Litter, Government Prosecutor, ¢ pM MU PERE 

oe the applicant, and Mr. Dutta has been instructed on behalf of the  aviay Cotte 
town. ; 8 f ea hee _®& meee: 

- The first objection.taken in the application for the revision is that QU*8N*EMPRESS. 

“the Lower Courts should have held that the prosecution was void 

“ab initio owing tothe illegal seizure of petitioner's documents.” 

No authority has been shown for the action of the Collector. The 
Sessions Judge in appeal has referred to the fact of the Collector 
being District Magistrate as well, and to his powers of search in such 
capacity. But the Collector himself has declared that he was acting 
yo as Collector under’his powers under section 33 of the Stamp 

oti , ‘ ; ti 

‘There seems, indeed, to be some sort of notion generally that the - 
impounding .of a document under section: 33 is requisite to proceed- 
ings under the Act; but there is apparently no real foundation ‘for 
this idea. Section 33 imposes the obligation of impounding. docu- 
ments not duly stamped on certain public officers when such’ docu-- 
ments come before them in the performance of their functions and 
protects them in thus seizing what does not belong to them, but it 
does: not say that such impounding is a necessary preliminary to'a 
prosecution. The only’ preliminary requisite to a ‘prosecution is the 
‘sanction of the Collector or other officer authorized in that behalf.* 
Without that sanction no Court has jurisdiction, but when a ‘Court has 
once got jurisdiction by virtue of such’ sanction, there appears to be 
ae. obstacle of procedure to the trial of any offence under the Act. 
The offencessspecified in the Act are all substantive offences, for the 
discovery or detection of which n6 special procedure is laid down. It 
is apparently not even necessary that a document should ke imexist- 
ence at. the time of the prosecution. It is therefore immaterial for 
the purposes of this case and similar cases how the Collector obtained 
the’ iniormation upon which he ‘has accorded sanction to the’ proseti- 
‘tloh, or whether he has‘robéd the accused of his documents’ or not: 

_ The argument as to this part of the case has not been strongly pressed. 

With respect to the nature of the document on which the prosecu- | 
tion is founded, there is littleroom for question. Clause (13) of section 
4 + of the Stamp Act define a mortgage deed in these words:— | 

“4 (Mortgage-deed ’? includes every instrument whereby, for the purpose’ of 
securing money advanced, or to be advanced, by way of loan, or ‘an éXisting‘or 
‘ future debt, or the performance of an engagement, one person tfansfers, or créates, 
to ‘or in favour of-another,:a right over specified property.’ a 2 é ; 

The lower, part of the paper, Exhibit A, consists of a document 
which is a schedule ‘specifying property “ for the lean, of Rs. 130,” 
and-it is signed. It'is so far complete in. itself without reference to 
the top: portion -of the. paper containing the promissory note, and it. 
may be observed that whereas the promissory note bears two signa- 


ue 24 W. R.,Cr. R., 1. | + [Section 2(7 7), Stamp’ Act, 1899.] 
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tures; this document bears only one. The object of the document, as 
explained-by the applicant-accused’s learnéd Advocate, is the protec- 
tion of the lender and pawnee against fraudulent disputes and claims 
concerning the nature and amount of the. property deposited as secu- 
rity.. Translating the ,matter into plain .English, this means that the 
lender and pawnee protects his interests by puttirig the transaction 
inté writing. .so that there may be little or no risk afterwards of 
‘questions being raised as to the terms. of the contract. Jnstead of 


putting everything into one document, he makes two, one a promissory 


note by which he can obtain the money on demand, and the other an 
instrument of pawn specifying the property left with him as security, 
which he has to return on repayment. It is argued that the lender 
secures no -additional advantage by the second document, for the 
‘deposit: would be-made just the same without, any writing. Asa 
matter of fact-the lender.does gain the advantage of having the con- 
tract in writing, but anyhow, whether he benefits or not is of no con- 
sequence, for all that has to be considered is the effect of putting the 
transaction in a written form with respect to the Stamp law. * : 


_ It seems clear enough that if any question arose in a court of jus- 
tice concerning the pawn transaction, the only evidence that could be 
produced would be the document. itself, for section 91 of the Evidence 
Act excludes any other mode of proof, unless secondary evidence is 
admissible, when “the terms of a contract, or of a grant, or of any 


“ other disposition of property, have been reduced to the form of a 


“document’’; and it appears equally clear that if the document were 
produced, the only construction that could possibly be put on it, with 
or without the promissory note writtep above it, would be that it was 
a mortgage-deed within the definition of the Stamp Act, ° : 

The learned Advocate for applicant-accused has very. properly 
refrained from placing reliance on the maimed and elliptical ‘orm of 
the document. The language employed is such as to make the actual 
intention of the parties abundantly plain, and that is all that is want- 
‘ed. The absence ofthe verb whose trail the Magistrate has detected 
in the paper is'a ‘mere verbal omission of no real significance. 

‘But if, as seems to be the case, the second document is complete 
in itself asa “mortgage-deed” under the Stamp. Act, there is room 


"for doubt. whether the view of the Courts below as to the offeytce 
committed falling under section 67 * of the Stamp Act is correct. 


In the case quoted by the Lower Courts} there was a contrivar'ce 
-by “which--it ‘was purposely made difficult to tell whether any offence 


_ had: beén committed under any provision of the Act, except section 


‘67.* » The second -part.of that section applies only where. the act, 


contrivance,’ or device. is not specially provided. for by the * Act or 


by any other‘law for the time being in. force. Now in the.present 





[Section 68, Stamp Act, 1899.] | “+ [Page 307.]' 
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instance there. was no subterfuge as to execution. The document §, R. M. M.’Psrt 
which it has been found above must be treated as a mortgage-deed NEN CuErTy 
was distinctly executed and it was unstamped, and ‘it is-provided in i 
section 61*-that any. person executing or signing otherwise than as a 
witness any such document chargeable with duty without the same 
being duly stamped-shall be.punishable with fine, , ae 
- The document was not executed by the lender, but by the. borrower, 
but the lender provided the blank printed: form and.caused the bor- 
rower to.sign it without stamp. This doubtless constitutes an abet-. 
ment. . Abetment is not mentioned. in the Stamp Act, but the Act is 
a “special law” as defined in section 41 of the Penal Code, and the 
provisions relating to abetment are extended to special laws by sec- 
tion 40.. The matter of abetment might, perhaps, have been made 
clearer by a distinct reference, such as is to be found in.other enact- 
ments,.but it appears certain that the provisions of the Penal Code 
apply, and the‘accuseds own appeal treats them as applicable, and 
the point has not been disputed in argument. ess 
In fact. the applicant-accused is anxious, apparently, to have the 
offence committed, if any, brought under section 61* of the Stamp 
Act and 109 of the Penal Code as less grave and compromising than 
one under section 67} and I am disposed to think that this may pro- 
Pery be allowed. 
‘The Collector’s sanction to prosecute under section 67+ appears 
sufficient to cover a conviction under section 61* since he was satisfied 
that there was an intention to defraud the reverve. It has been ar- 
gued for appljcant-accused that he has acted in ignorance and through 
mere mistake without fraudulent igtention. - 
': ‘The absence of a distinct intention to defraud is, however, no ex- 
couse or answer to a charge under section 61* of the Stamp Act, and 
knowledge of the provisions of the law must be presumed. Avpplicant- 
‘accused is a professional money-lender, and there is a certain amount- 
of. suspicion about the circumstances. At the same time I do not 
think it is necessary to fake so unfavourable a view of those circum- 
stances as has been done in the Courts below. There does not seem 
to be proof of any deliberate attempt at concealment of the method 
of doing business. A mongey-lender in a large and regular way of 
business would naturally be careful not to do things which he believed‘ 
ere contrary to law, for he must know that it would be hopeless to 
look for escape from detection for any length of time. The ptitting 
of the two documents on a single sheet of paper does not seem to be 
of importance. It was a convenient arrangement, but it did not in 
any way differ practically when both documents were distinct and 
were separately executed as in this instance, from having them on 
two séparate pieces of paper, or one on a sheet of paper and another 
on a page of an account book. In any of these cases the executed 
document would have to be produced as evidence in the event of 
dispuie. ‘he only doubt I feel is whether the object of placing the 


CL aeeeers 
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* [Section 62, Stamp Act, 1899.] | t [Section 68, Stamp Act, 1899] 
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S, RuM.M.Prr- two docitments together on: the samé sheet of paper might-not-be 
ia ee to persuade canetart country folk that the gngle ach ce the’ pro- 
Quzzn-Emrrsss, missory note-above would cover. both documents. Such’ people’ might. 
“i * have enough. knowledge tobe aware-that some stamp: was. requited,, 
without. suspecting that there was. arything wrong: in the double 

arrangement. But this is no: more than-a suspicion. aap 
'. [he probability’ is that the money-lendér imapined" thet’ he: was 
taking’ ad’ mere memorandum of the pawn, which’ would'w6t be: liable 
to stamp duty, and that’ he might safely run the’ risk df being wrong 
onthe point’as' the o¢casion tor’ using’ suth memoraidiin: would: be 
unlikely tovarise except very seldom, and he'did n6f go'to the trouble 
and expetise of taking legal advice. on’ the’ stibjéct. Doubtless: many 
offerices under sectior'61* are- committed’ int the same’ soft’ of spirit’: 
“Tam aceordingly willing. to permit thé alteration’ of the conviction 
to oie of abetment of an offerice under section-61* of the Stamp Act. 

The sentence will stand as it is.-’ Pekin 











* [Séction 62, Stamp Act, 1899.] 
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Before G. D. Bu rgZeS$, Esq., C.SiL. 
QUEEN-EMPRESS 0 NGA KAUK. 


A eee Officer was travelling from one village to: another for the perform: 
-ance of his official business:and required a cart with oxen to draw it for the con- 
veyance-of office records. . aor aa : y ae: 
- Held—that: the conviction was sustainable. : 
Whe.Magistrate should not have tried:the case himself. Ifhe was not .actually 
a party, he.had a personal interest in the matter, and was precluded by section 
555. Code. of Criminal Procedure, from trying the Rane * 
‘Lhe headman discharged the obligation so -far as :he "was concerned, 
-but one of his villagers has been convicted for refusing -or -neglect- 
ing to. comply with the requisition of the headman, in the absence of 
reasonable excuse, when he was bound under section 8 of the Regu- 
te to-assist the ‘headman in the execution of his public duties: 
made the following order of reference :— ; 
ls riaieape to me that the sentence in this case, besides. being illegal, is most 
unjustifiably excessive. J also think that .as the Magistrate himself apparently 
-ordered the cart, he should not have punished accused, even if he refused to allow 
Rilasbutiook to:be-taken for the'cart. : 
At appears that thugyi Maung San Nyun’s action was most arbitrary and 
Impropet';-he‘in the first place failed to-supply any bullocks for the cart from the 
@jn.which:he.lives; he then proceeded to Segyi village and impressed one 
-g¢here; fhen he avent to Chaungna’ village and .seized another -bullock 


~ This conviction was deemed wrong by the Sessions Judge, who 






But at ipthugyi. Nga Kauk’s.explanation is-that heswas told -by his headman 
nat‘ one of his bullocks had been. taken away by the thugyi. Nga Kayk then went 
40 the i genes house, where he found the bullock tied.up to the house; he. un- 
onli loék arid. presumably only took back his own property,.which ‘had: been 
Negally taken without his knowedgé or consent during his absence. | 
_“ For this so-called offence'the Magistrate has sentenced the accused to undergo. 
40 days’ rigorous imprisonment. The meaning of section 8 of the Upper Burma. 
Village Regulation is that villagers are -bound on requisition of the headman to 
render assistance to the headmangx the execution of his public, duties, Clause 2 
_of the same section (under which accused was convicted) provides that any person 
who refuses or neglects to comply with the requisition of the headman shail, in the 
absence of reasonable excuse, the burden of proving which shall lie upon tim, be 
Hable on-conviction by a Magistrate to fine not exceeding Rs. 50, or to imprison- 
ment for a term not exceeding one month, or to both.: © + 
“ Whether the headman had this powert or not, he.certainly had no power to. 
seize cattle in the absence of the owner and to take them away, ahd the accused 





* (This judgment was delivered before the amendment of the Village Regulation’ : 


by Regulation IV of 1896. Parts of it aré, therefore, obsolete and have been 
omitted.] | 


t [Ze., to requisition a cart or bullocks.] 


longing to. Nea Kauk from:the grazing-ground in Nga: Kauk’s ‘absence, It is. 
sii jndeed:that Nga Kauk should resent such illegal -procedure on :the . 
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was perfectly justified in resenting such illegal and-arbitrary procedure, It appears 
that both the Magistrate and the thugyi had more or less a personal grievance 
against the accused; the Magistrate apparently gave the order that a cart and bul- 


' locks should be supplied and the thugyi tried to enforce this order in an illegal 
-manner.- The thugyi accused Nga Kauk of using abusive language towards him, 
_and the Magistrate-mentions in. his judgment that Nga Kauk tried to bribe him 


in order that no action should be taken against him in the present case. 

. Tf the Magistrate thought that the accused had committed an ‘offence punish- 
able under section 8 (2) of the Upper Burma Village Regulation. he should, under 
the circumstances, have represented-the matter to the District Magistrate, and 
have, asked that the case might be transferred to some other Court, 1 observe that 


“this case has been before the District Magistrate on revision; the District Magis- 


{rate made no remarks. except that the sentence was severe.. I think the case is a 
very important one, as different questions are raised which rhay rise again at ‘any 
future time and which should be'decided. I am of opinion that, firstly, the Myo6k 
should not have taken up the case without reference to the District. Magistrate for 
reasons already stated ; secondly, that the conviction is.illegal . *.° . * 7% 
because accused’s bullock was unlawfully seized and taken away before any requi- 
sition’ was made. ate ee Be ce ke ee 
“ The proceedings will be submitted to the High Court under section .438, .Code 
of Criminal Protedure.” 2 eae ata ksi 


“Report was called for from the convicting Magistrate and the Hise 


trict Magistrate, who have answered.as below :— 


Lownship Magistrate's Report. 
~ ©In compliance with your endorsement No. 115-12—-1, dated the 2nd. instant, I 
beg to submit my report therein called for as follows :— ane 
...© The cart in question was wanted for carriage of Government records, &c. © 
: It appears that one day in September last I was goitig to, Linbyi to’ hold: 


_ enquiries. regarding certain lands which were to be declared _as State. Hence the 


requisition of the cart was made, first, from the thugyi of Pyedaung village, and 
failing to get a.cart at Pyedaung on account of the bullocks being attacked with , 
the disease of kwana shana (313D09]9$3), which was a common prevglence at the 


time, I ordéred the Tamadaw thugyi to get a cart from his circle, The Famadaw 
thugyi found the same difficulty to get bullocks at Tamadaw and Segyi villages 
where he is in charge. ; ual cen 
« However, he managed to yet one bullock at last at Segyi free from’ Awana 
shana, and having heard that the accused Nga Kauk’s bullocks were not attacked 
with disease at Chaungna, thither he went. The thugyi on arrival at. Chaiung- 
na, which is also in Tamadaw circle, was told by the ywagaung that the accused’s 
bullocks were herding outside the village. He first went to accused’s house to ask 
his permission for a bullock, but he found the accused was out. He then went to- 
the place where the herd was.and he found the bullocks with some boys herding. 
them. He then took'a bullock with the consent of the boys who were-htrding “and, 


‘brought the same to thé ywagaung’s house at Chaungna, where he waittd for the. 


accused. Shortly afterwards, the accused arrived and when asked by.the thugyi 
for a loan of his bullock, the accused refused him and in the bargain the. accused 


used some unpleasant language.” : ? : 
i is deppeitign at fhe tiga Ranga made inthe case fully explained the’ 
matter”: ens oat aa eae z : 
| : * e » a x, be K a . % & 
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.. District. Magé'strate's Report. 

In accordancé:with!the orders. of the Judicial’ Commissioner, Upper’ Burma’ 
contained-in his Criminal Revision No. 78: of.1895 in the case of: Queen-Empress-v: 
Nga Kauk, and.on your Criminal Revision No. 17 of 1895, I have the honour. ta, 
forward the report of the ———--, Myosk. : ae 
“As regards the fitst objection raised that the Myodk should not have taken up 
the case as he was more or less‘interested in it, I'am of opinion that the Myodk’s 
interest in the matter was.not.such as to debar.him from. trying the case.. The 
cart was wanted to take office records to Linbyu, -There is no reason to believe 
that:the Myoék had any private desire to goto Linbyu: Had-he failed to get a 
cart’ he:would‘simply-not have gone, and it would‘ not have harmed’ the’.Myo8k. in 
any way. . Any. delay-or loss would: have:recoiled.on the! State;.:niot: on: the. indivi- 
dual representing the:State.. The objection appears to -be;.similar to the: rulings 
that the Collector should not try cases under the Stamp Act,,and.I. consider. should, 


eK foe * = 


be over-ruled in the same way. . as 
: ae amt oat t x. ae 4 tok z ko é Loe 


* “Phe last part of the objection is'that the bullock’.was taken’ away’ before any: 
uisition was made... The requisition was: not, made as. the- owner. was. absent.” 


te 
The bullock appears to have been taken to the ywegaung's house,; and when. the. 
owner turnéd’up he was téld'to lend it. He, however, took’ the- bullock’ away. It 
does not: seem: possibld-that he:could ‘have given:a'more: glaring: refusal.. The:only 
question, that remains. is whether, a: bullock, can.-be, taken. in: the-absence. of, .its: 
owner, ‘I'am of opinion that it can-. ’ A bullock. is constantly. in charge of some. 
one, either the ownér*himself or.an agent, and'if the. owner cannot be found, the 
requisition-can bé served ori the dgent, | ‘Fhat'the agent.in this case- was a‘small 


Queren-Empress: 





a. a 
Nea. Kavk. 


boy;does'not appear'td affect.the :case.: :: Had: the:bullock strayediand:done..damage. 


in:the paddy-field, the owner js -still liable, whoever. he may have had. in charge, 
afd in-the same way it appears:'to me that the thugyi of a village, in. the. absence. 
of the owner, may require.the dgent to give up the’property. If the absence of the 
owner excused bullock’s’ from seizure, the unfortunate thugyi would..seldom: be: able 
to:find:bullocks,:as:the owner could easily:-evade him for a.day. or‘two: 

“Tam therefore of opinion that the"MyoSk.could try the case, and the requisi- 
tion: was lawful under séction 5 (7), and that it was lawfully miadé. on the’ owner’s 

pant! in the abserce‘of the owner.” Tay oot 

Orders in Revision. : 


diag ee.with: the Sessions: Judge-in: ‘considering that the Magistrate - 
should:not: have ‘tried the case: himself. He.was the officer of Govern-. 


ment concerned: inthe prosecution.and was.virtually the complainant. 


If he was not actually a party, he had a personal. interest in the.matter . 


and was precluded.by- section 555, Code, of. Criminal. Procedure, from 
trying the ease. It is important in such matters that not only the 
reality ‘but'the mere appearance of prejudice or bias should be 


avoided, ey S. 
The accused had, however, served his sentence long before these 


roceedings were brought to notice, and nothing can be done to ad- .. 


just matters now. - 
As to the purpose of the requisition it should, of course, have been 


proved, but the reports show that ‘there was no difficulty on this head. - 


The Township Officer was travelling from one village to another — 


for the performance of public business and required a cart with oxen 
to draw it for .the conveyance of office records. He was apparently 
43 
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“Queen Burness in the execution of his public duty; and inorder to enable him to exe- 
” New XK avg, _ cute Kis duty. carriage, for his ‘TEec irds. was, requiréd. and the, headian 
‘was bouird to: assist ‘him; by Pipeline it} within the language of the 

lative 
xg Grane Ag) et the’ same section show thatthe furnishing of carriage 
is one of the duties which a headman AS expected to perform: et 



















akén from his agent im char: eonsent: AAA 
eiaeaids wectsed tem ued it Th ea ‘Of ait tid 

wanted for a:public purpose. “That came.to the s ae i 
cally. as > refusing . to somply ayitlt th e requisition : in the first i 


eB 
\ wwillager. 8 a hom, -he-n 
ntly: Belecting: him for requisitions 
_ Pebbaly, however, Yo Weatniaa Walla bah Si 4 
THIprUdeal Cole’ Pathe DrGiG Hitades, dough. 8 
an imprudent extent. Tn thé present instange ough cu 
may have served his turn, the circumstances were exceptional and :it 
was not arbitrary, and probably’ -nét GieaSdnable in the individual 
case; t6:déinand a:sdund. animal vout -of the ordinary ‘turn: when ‘the 
prevalericé-of. cattle-disease Has diorgariised ; taé; iistal -arraitivetients, - 
Lam therefore ‘of ‘opinion that On :the’ ‘merits the ‘conviction i: sie. 
tainable..: 


“ThE denibenice was: Wahiécessarily ‘alnd Heaproiierly & severe. 
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Before G. D. Burgess, Esq. 8.1. 
QUEEN-EMPRESS v. NGA THA DIN, NGA PO WUN, ann NGA ~~ 
be ty ae a POLUN ff ss gee 


The Magistrate convicted under section 8 (2) of the Village Re slation three 
villagers who were Subdesed to be ok duty as kinthamas ot watchinen at the’ ‘vil- 
lage gate. Ue TE ty BANS yet TB AS OS RSS NY RS EN maar ee Hg by 


essions Judge in. referring the 





~The accused admitted. going to sleep, but the e 
case suggested that they:had-complied with the headman’s ‘re on and that 
the men could not pe expected to keep constantly on watch for twelve hours. 

Held—that going to sleep at the village-gate was not a compliance with the re- 
quisition to'Keep’ guard; and'that ‘in the abSente of rules‘on the subject* the watth- 
men were hound fo make. some arrangement among themselves ‘for the division 
of spotty duty and maintenance of an efficient watch” 2 

Furthe#='the obligation imposed on-the accused, if any, could come only under 
clause (7) of section 5 of the Village Regulation; which -requirés:a -headman: * to 
if wake gu nH baureg and execute Such works for Fhe protection of the Nillege,.cz.-. 

“as tha Deput ion re idence ‘on 
.) ie Oey 9 Ses 








Commissioner may direct,” and there was’ flo evidence 6 
t by the pee Comimmissionet’'on th itbjects OS ae, 
Ooed 2 aes Dan) certs 6a “Ardy ey OE oth <b OS idee Za. i 
“Ease sent Back for enquiry. © 
_ ule cage fas bee sent up for revision with the following order of 
reference by. the Sessions Judge :— tbe fallowieg arder 
af The Mariyzate inthis case has ccnvicted. three persons, named Nga Tha 
Din, Nga 59. We UN AR Ne Po Lun, of an. offence , ack ¥ ble ‘ander B Iai of the 
Upper Burma Village Regulation “The'wording of this ‘section is‘ Every: person 
‘ residing in a village shall, on the requisition of the headman, be bound: to'assist 
tht lithe execution of his public duties’; paragraph: (2)..0f the same -section, 
under which the accused w ere canvicted, Jays down that “it Taga Fe a 
a yillage‘réfuses or ne; ae owe sid 


| fo "the heddmnat 
' WGtiall, in the"abderice of 




















9 camply the ‘requisition ’of the headman, fe 
ibse reasonable excuse; the burden ‘of proving Which shall lie 
“pponihinipbe liable, &c? “Now the facts*inthis'casé are "that thé’thrde “acctssed 
e.supposed to. be the #ixthamas or watchmen in charge ofthe cast gate of tHe 
sblagespn ‘ pight of and January 3695: } here is nathing te show ether any 
r oF nade 





rig ke ow it was that the three accused were detailed for duty on that 
night but ¢ y admit that they were on duty as watchmen on the night in questién 
} ‘hue twa Of thei sph ee aloe ce: shed, Whilst thé third'returned“té his 
iNouse-ahd.alept there. It so happened:that.during this -particular-night a theft was 
commilted jn the village and two bullocks belonging to Nga Aung Dun were 
stolen and taken away from the village through the very gate which the accuséd 
‘were supposed to’watch ; the’ departure-of'the thief with ‘thé Stofer‘tattlé was not 
heard and theft was not discovered yntil the morhing of the 3rd January. * 
“The Magistrate has held that because the opening and shutting of. the village 
ate was not discavered by the accused, two of:whom were apparently asleep .at 
¢, tim and the third absent, they are guilty of neglecting to comply fith the xe- 
quisition‘of the headman; and for this offence’he has fined each'of tHe atcused Rs. : 
in default three days’ rigorous impr'sonhent.” fy séenis to’ the, ‘at “any rate 


Criminal Revision 
No, 261 of 
1895. 


—— 


y I 
eh regard to two of the accused who were present in the watchman’s“shed “on - 
the night in question, that the conviction is wrong. If thete' is any sort of System ~ 


‘in regard to detailing of watchmen for duty-on each night in Ywathjt, and-if. the 
thre accused were duly beeen directed by the headman SP Pee aed ts 


keep watch on the night of the and January, I think -the “acéused''Nga Po? Wun, 
who failed to comply with the order ‘and deliberately returhéd to his hoiisé;.has 
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 Quzsn-EMPRESS rendered himself liable to punishment under section 8 (2) of the Upper Burma Vil- 
U. ' “ Jage Regulation, but the other two accused did not ‘fail to comply with the head- 
: Nga Tua DIN. -man’s order, even supposing that they.were required to:watch the east gate of. the 
‘ “village. It is almost a physical impossibility for two men, to keep up a constant 
watch for'r2 hours,.and with regular disciplined troops.who.are paid for ‘the «work 
_ it is found necessary to divide each watch into“a watch of three hours. The two 
accused Nga Tha Din and Nga-Po Lun have.practically been punished, because 
they did not both ‘keep awake. throughout the night of the 2nd January, and I con-. 
sider that the punishment inflicted is, under the. circumstances, not ‘only illegal; but 
very harsh. Villagers receive no pay for acting as watchmen, and it, is’ unreason- 
able to-suppose ‘that they’ can ‘perform ‘feats. in ‘the: way of watchfulnéss which 
would not be‘expected from the’ best trainéd and: ‘most proficient ‘sentries. . If it -is 
intended ‘that évery village watchman who falls ‘asleep during ‘the night is ‘to be. 
liable:to punishment, no.male-villager‘in the.whole of: Upper Burma-would be-safe, 
bat:I.am‘quite-sure that this cannot be-the right interpretation of the law. ; 
“Phe proceedings of the ‘Township ‘Magistrate, Myotha, will be submitted for 
orders of the High Court, under-section 438, Code of “Criminal--Procédure, with a 
recommendation that fines imposed:on Tha -Din‘and-Po Lun be refunded, the.sen- 
terice:passed-in each instance:being set. aside.” te -§ hs eas 
‘Fhe Government ‘Prosecutor, who ‘has appeared ‘in’ support ‘of ‘the 
conviction under the instructions of the’ District: Magistrate, admits 
that the case has not been properly tried, because the obligation’ im- 
posed on the accused, if any, could come only under clause (f) of sec- 
tion 5 of the Village Regulation, which requires a headman “to take 
“such measures and execute such works forthe protection of the village 
_ te 7% cas the Deputy Commissioner may direct,” and ‘there is no 
‘evidence on’record of ‘any ‘direction’ by'the Deputy Commissioner‘on 
‘the subject. ep ee One Fide sce pas 
'. . The case must go back ‘for enquiry‘on‘this point and ré&submission 
“of the proceedings after the necessary evidence has been taken. © ~~ 
- Supposing the Deputy Commissioner. has .given directions for keep- 
‘ing-up ‘a watch at the village gate at night, the accused should ‘be .al- 
‘lowed’ ‘an ‘opportunity of showing what were the arrangements ‘for 
“maintaining the watch and whether they or any of them -catried ‘them 
- out, ~ Be S aces eee 
‘Lagree with the learned Government: Prosecutor:that: the argumént 
of ‘the’ Sessions :Judge: about .sentry-goes does ‘not: necessarily «hold 
Apparently: the villagers. su pply:the: headman: every night -with three 
men for a: gate-guard. If the headman does not interfere, these ‘three 
“men; presumably, arrange among themselves in what manner tlfe 
‘watch is'to be kept. If all of them surrender themselves to’ slumber, 
"it can hardly be‘any: use for them to go to the gate for the purpose; 
they. might. as well go to bed at home. At any tate it would. not -be 
keeping-ghard...-- ; “ Te IE 
The:time for which-each man is required to stand ‘sentinel -cannot 
_ be fixed precisely by ‘the’ hour, but if village clocks are unknown, ‘vil- 
lage cocks are plentiful, and their crowing is, perhaps, regular enough 
for practical purposes in the division of the night into watches:. In 
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old days this used to be done .in-the jungle police stations by means Queen-Eurress 
of the different cock-crows, a if the birds were tardy, the impatient 

sentry could stimulate them b flapping his arms like wings and start- Nea Tua Di 
ing the longed-for cock-a-doodle-do. Fhe probability is that some kind 

of rough-and-ready ‘system: prevails for dividing the watches. 
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 Millages—8. 
‘Villages—8, 
Criminal Revisio te al a 3 reg Fen 
“No.1520 of Before F. 8. Copleston, Hsg. 
Ontohee hot, | QUEEN-EMPRESS 7, NGA THANG ann rour ornens. 
— ‘Upper Burma Village Regulation, s. 8 ee Nees Procedure Code, ss. 190 (c), 
: ; : 530 (Rk). } 


The accused were convicted under section 8 (2), Village Regulation, for having 
disobeyed an .order of a village headman to bury the carcass of an ox that had 
died of cow-pox. Instead of doing so, they ate the flesh. ‘ 


Every villager is required to assist the heddman in the execution of his public 


’ duties, and, on failing tocomply with a requisition to so assist the headman, the 


villager is liable to a tine. If rules had been made in the’ Southern Division under : 


' section 5 (J) of the Village Regulation, as has been done in other divisions of Up- 
- per Burma, then no doubt one of the public duties of a headman might be to order 
the owner to bury the carcass of an animal dying from an infectious disease. . The 
usual rule on the subject elsewhere requires the carcass to be buried or burnt, ‘and 
a conviction, where these rules are in force, on the facts shown inthe case, would 
probably stand ; but rules on the subject have not been made under section § (J), 
Village Regulation, in the Southern Division, and the headman’s order was nat 
made in pursuance of his public duty. art ; 
Further, the Magistrate not being empowered under section 191 (c), Criminal 
Procedure Code, the proceedings are void under section 530 (%), Criminal Pro- 


cedure Code, the report of a polzce officer on which the Magistrate took cognizance ' 


of.the offence not being such a police report as is referred to in section 191 (c), 
THE accused were convicted under section 8 (2), Village Regula- 
tion, for having disobeyed an order of a village headman to bury, the 


carcass of an ox that had died of cow-pox. Instead of doing so, they | 


ate the flesh. . ge 
I concur with the Sessions Judge in considering that this conviction 


cannot stand, Every villager is required to assist the headman in the 
execution of his publzc duizes, and, on failing to comply with a requi- 
sition to so assist the headman, the villager is liable to a fine. % If rules 
had been made in the. Southern Division under section 5 (2) of the 
Village Regu'ation, as has been done in.ofher divisions of Upper Bur-. 


ma, then no doubt one of the public duties of a headman might be to - 


order the owner to bury the carcass of an animal dying from an infec- 
tious disease. The usual-rule on the subject elsewhere requires the 


carcass to be buried or burnt; and a conviction where these rules 


are in force, on the facts shown in this case, would probably stand | 
have not been able to find that rules on the subject havesbeen fnade 
under section 5 (2), Village Regulation, in the Southern Division. 
The order given by the headman was not therefore a legal and 
authorized order, and disobedience thereto cannot be ‘punished : by a 


Magistrate. A headman cannot make rules under section 5 (/). The 


authority which can be so is specified in that clause, Sg 
Further, the trial appears to be void for want of jurisdiction. A 

head constable of police made an inquiry on his own motion, ‘and sub- 

mitted a report to the Second-class Magistrate, who has net been 


a 
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empowered under section 191 (c),* Criminal Procedure Code. The BREEN ERRSS 
Magistrate issued a notice ‘to the accused aid proceeded to try them. Ng, Taaune AnD, 
The report of the police officer was not sucha police report asis FOUR OTHERS, 
referred to in clause (¢c) of section 191,* because it was not made in 
‘the exercise of any duty imposed by the Code on a police officer.t+ 
The offence was not one which a police officer had jurisdiction to in- 
vestigate. It may be that there are departmental orders requiring 
‘police officers to make reports on this and other subjects, but such 
reports will not fall within section :91 (c) ;* neither can the report on 
which the Magistrate acted be called a complaint. 
Under section 530 (4), Criminal Procedure Code, the proceedings 
of the Magistrate are void. a? 
For both the above reasons, the convictions are bad and are quashed. 


The fines must be refunded. _ 
* [Section 190 of present Code] | Tif GF page 28] 
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Before G. D. Burgess, Esq ,:CSd.. 
QUEEN-EMPRESS 4 NGA NWE. 
Whipping—Juvenile .offender—Sentence-of whipping with. ‘imprisonment :passed 


under section V incarreat—Sentence of -imprisonment with ‘whipping .added might 


be passed.on offender, though juvenile, under. section UI. 


THE accused was a boy of 14 and had been ‘convicted of the.same 
offence of theft under section 380, Indian Penal Code, before. His 
formal plea should have been taken as to the previous conviction, 
He is merely recorded to have pleaded guilty tothe charge, whereas 
there were two charges, one of the offence under trial and the other 
of the previous conviction. a Sh oe 
_ The sentence ‘was passed -under scection 5 of the Whipping Act as 
it directed the whipping ito be administered in tthe manner-of school 
- discipline, but that section does not say anything about the :impo- 
aition of imprisonment in addition to ‘whipping. It ‘says.a juvenile 
offender who commits any offence which is not by the Indian Penal 


Code punishable with death, may, fora first or any other offence, be: 
eget with whipping 7x dew of any other punishment to which 


¢ may for such offence be liahle under the same Code. “ot 
‘The Magistrate was not acting under section III, which permits 


Criminal Revision 
No, 1246 of 
. 7893: 


——e 


whipping to ‘be inflicted in addition to imprisonment for a second » 


offence ofthe same'kind. The punishment has been undergone. 


44 


Criminal Revision 
No: 613.0f. 
. 4894. 


yee 
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Before H. Thivkell White, Esg., 0.1.2. 
QUEEN- -EMPRESS #. NGA NAUNG. 


-Attempts to commit offences specified in section 2 of Act VI-of 1864 are not 
punishable-with whipping unless the: offences are also specified in the schedule 
added to section 6.0f that Act by the. Secorid Schedule to the Burma Laws Act. * 


 Reference—S. J. L. B,, 399. 


tae’ Sessions. Judge has referred the following question : ~~! 


““€an aman who is convicted of an attempt to commit theft and sentenced 
under eecbtons $70, ‘SIT, Indian Patel” Code, be legally ‘punighed . by whipping i in 
Upper Burma ?? : 

The answer to this question is s that a man convicted of an attempt 
to commit theft under sections 379 and §11, Indian Penal Code, can- 
not be legally punished with whipping in Upper Burma. The last 
sentence.of the schedule attached to section.6 of Act VI of 1864 by. 
the Third Schedule of the Upper Burma Laws Act, 1886,¢ renders 
liable to the punishment of whipping a person convicted of an “at- 
tempt:to commit any of those’ offences which are not themselves ex- 
pressed to be attempts to commit offences.”* In this passage the ex- 
pression “ those offences " clearly is equivalent to the expression “ the 
foregoing offences ” immediately preceding.. The effect of the last 
sentence -of the schedule is therefore to render liable to -whipping men, 
who are convicted of attempt to commit any of the offences specified 
in the schedule. Ordinary theft pun'shable under section $79, Indian 
Penal.Code, is not one of the offences’ specified in the schedule. It 
is one of the offences punishable on a first conviction with whipping 
in lieu of other punishment under section 2 of Act VI of 1864. “But 
attempts to commit offences punishable under that section, not béjng 
also offences specified in the schedule above quoted, are not punish- 
able with whipping. . This has been pointed oxt in the ruling printed 
at page 399 of the Selected Judgments: of the. Judicial Commissioner, 
Lower Burma, and elsewhere, ee : 





But as fee eine hese see the Whifping Act, 1900, ‘section 5+] 
se | Burma Laws Ach, 1898, Second Schedule. } 
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Regulation, 1892, in regard to~of authority of a Criminal Court or . 


Magistrate 

—--———-.of Court, Need for ‘strict andl careful compliance by ‘Courts with 
.prescribed Procedure «ander sections 480 and 481, Code of Criminal 
* Procedure 

Conrinvine infringement of Munic’ pal rules. Power ¢ conferred by section a1 - 


G 
‘Consrruction of the word “defiles” as given in section 2955 Indian 


Penal Code us ees “ai & es 

Couvicrign. First—under section 10, Gambling - Act. Measace of punish- 
ment 

———— of villager | for neglecting to comply with lawful requisition of 
headman of village sia ea 

——--—— Previous—. Evidence of—for ‘purpose of affecting "punishment 
imposed ete tae 

Copy oF Jupement. telay in furnishing —to convicted persons in remote 
Courts - ale ies 

—~—~———~ for a prisoner in jail. Delay i in “furnishing—on application of the 
Superintendent a 


——-— Time requisite for obtaining ~ to be excluded from computation of- 
period of limitation in appeal ave aa ne one 
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vi INDEX. 


Costs: Amount of court-fee-on a power-of-attorney and subsistence ‘allow- 
+ ances and travelling expenses of witnesses not allowable -as~—under 
section 31, Court Fees Act ate 
~————- of enquiry under section 488, Code of Criminal Procedure. Award 
of—under section 488 (8) shat 
Country spirits ‘Possession of—.. Presumption as'to class of liquor a Ay 
Court. Contempt.of—. Prescribed procedure. Strict conipliance of— .., 
Courts, Criminal. Duty of—~of Payee against trespassers. Paper in 
peaceful possession 
‘Court-Fss paid ona. power-of-attorney, “Amount. of—not allowable .as ‘costs 
under secticn 31, ‘Court Fees Act ae ava 
chargeable when the provisions of clause. (xvii), section 19 of. the 
Court Fees Act, do not apply, on petition presented by an accused person 
in his defence ina Summons case"... ies 
Cost of—in a cognizable case not payable. one section 31, Court 





— 








Fees Act 1 es ‘we ea ise ane 

——-—— IT, 1 (2). Stamping of petition presented by an acoused person in 
his defence in a Summons case eee sve 

Processes issued at the’ instance of Municipal Officers not exempt 

* from— ane sn 


31. Court-fee on a power- of-attorney and the subsistence allowances 
and travelling expenses of witnesses, Improper order regarding inclusion 
of—in Costs xe oe - ue 
‘Irregular order under—directing payment of withesses? ae 








ence Sewanee and.cost of court-fees inza cognizable case... si 


ee 31, does not apply:to proceedings under section 113, Railways Act 
CRIMINAL ACTs OF ASERVANT. Extent of liability of master for— ass 
CRIMINAL BREACH OF TRUST BY PUBLIC SERVANT. ‘What amounts to suffi- 
cient evidence of misappropriation es a 
Criminat Courts, Duty of—under section 533, Codeof Cgiminal. Procedure, 
‘with regard to procedure in confessions made by.accused persons not proper- 
Bi recorded by Magistrate under section 164, Code of Criminal Procedure 


——~——~ Duty. of—to ‘protect persons in peaceful possession of property” 


against trespassers fan 3 

CRIMINAL FORCE.to a-person without that” person’ s consent ; proof reqtired 

that force was used intentionally wd a er ents 

Assault or useof—, What.constitutes—~ .., ane 

—-——— to woman with intent to outrage her modesty ; independent eviderite 

- or other corroborating circumstances necessary 

Criminal Justice RecuLation ill. ‘Lrial by a District Superintendent ak 
Police ‘under his powers as.a Magistrate. Illegality.of— ... tee 

i XII. The Upper Burma Criminal Justice Regulation does “not 
confer on District alee ‘the power of ‘setting aside an order of 
acquittal st wes ons 

XII. “Powers of revision conferred on District Mapixtrares includes 
the power of revising, an order of a waite of ee and class .awarding 

_. a portion of a fine as a reward © wee 

~-——-—— XII. District Magistrate has ‘power under - to deal only with the 
proceedings of Magistrates of the second and third class . ... 

———- XV. Defect in trial of an offender under section 19 (/), Arms Act, 
without the District Magistrate’ 's sanction, not an error of procedure. arid 
not sovered by— ; 

XV. .A finding, sentence or order should not be reversed: or altered. 

in Appeal:er Revisign under —on account of any irregularity of procedure 

unless the irregularity has occasioned. a failure of justice ... aaa 

1892. Change of law made by the—in regard ‘to trial of cases of 
‘ contempt. of authority of Criminal Court or Magistrate 3. aes 

Crimina. MISAPPROPRIATION. Difference’ between—and theft Se 

—— Theft—Trespass. Possession of immoveable. Brepentye. “Meaning 
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Of nee, a age , ope ete. een we a Mage! 


Page. 


62 
‘a 


261 


228 
226 


229. 


To 


14 
759 


35 


53 
238 | 


236 


INDEX. 


” Crimryan Procepure, X. Necessity for careful observance of procedure laid 
down in—to miake such order as is contemplated in section 188, Indian 
Penal Code.* Provisions of Chaptér X not intended to’be.applied to 

“circumstances when other remedy is already. provided by law 7 ws 
-——--——. X, XI. Powers of Magistrates in’ regard to ‘public. nuisances 
limited to those conferred by" ee a ri 

XXI. Trial of warrant cases ; charge required . -. 

~————~ 12. A Subdivisional Magistrate may record the confessions of an. 

accused person outside the limits of his subdivision, but within the limits 
of the district ee Mi a BSR ise agate 

———« 33. Imprisonment in default of payment of a fine should, asa 

tule, be awarded in the judgment in Gases where the Court is cothpetent 
to award it sii anes 3 seeks Pe een 

45. In’ Upper Burma—is as enacted by section 4-of the Village 
Regulation, Cattle-theft is not one of the offences mentioned. in section 
45 of the Code of Criminal Procedure as it exists in Upper Burma, andit 
has not been made by order under clause (iv) of the section, an: offence 
by which a headman is directed to communicate information, Sage eben 


———— 45. For the purpose of—as modified in section 4, Upper, Burma 
Village, Regulation, a village headman must be a headman‘appointed 
under the Regulation see ites ut Sita oa 

45. Omission to furnish information to a public servant respecting 
the commission of an offence under—as substituted by section 4, Upper 
Burma Village Regulation seg ons = ade or oes 

——~— 91, 35%, Attertion drawn to provisions of—concerning proceedings 
against persons who are present at Court even when not arrested or 
summoned ase ai 8 ave ee ee 

-———— 103. Provisions of ~to be observed in searches under the Opium Act 

109, 116, 121. Section 121 of the Code of Criminal Procedure does 

not make the passing of an order to furnish security for good behaviour 

a breach of a previaus bond to be of good behaviour ae aes 


awn 118, 123. A person was ordered under section 118, Code of. 

’ Criminal Procedure, to give security for his good behaviour for six months: 
He failed to. do so and was committed to prison for that period. After 
about tvo months, on appeal, the District Magistrate reduced the sentence | 





aoe 








to three months’ rigorous imprisonment: wae rie: : 
Held—that there is no power to imprison for a less ‘period than the 

eriod for which security is demanded. “Accused who has given security 

is :0t liable to.be committed to prison for breach of the‘bond coat 
——-——~ 144. Powers conferred by—are intended for the maintenance of the 
law and not for the purpose Gf malding law arbre ware aan ee antes 
———- 145. The object of section 145 of the Code of Criminal, Procedure 
is to preserve the public peace by allowing the Magistrate to determine 

for immediate purposes questions of the possession of immoveable property.’ 


190(c). When Magistrate not empowered under—takes cognizance” 
of an offence on the revort of @ police officer, such report, not being a‘ 
police report, such as is referred to in section 190 (c), the proceedings are 
void under section 530 (&), Code of Criminal Procedure 3). ' ue 

w———— 191 (c), 200.. A Magistrate not empowered under:section 191 (c) | 
ot the Code of Criminal Procedure requires, in order to'take cognizance | 
of a case, to have before him a complaint, or a police report. - A: police | 
report is a report mentioned in Chapter XIV, Code of Criminal Procedti-e;~ 
When a complaint which is not a police report is made by a police officer, 

‘it must be on sworn information as in the case of other complaints ~~ ...° 

————— 154. Information relating to the conimission of a cognizable offence-. 
given orally to. an officer in charge of a police-station and reduced . 
to writing by him or under his direction, according to the provisions of.- 
section 154, Code of Criminal Procedure, becomes a “ public -doeument ” 
under section 74, Evidence Act, and its contents may be. provéd by a 





certified copy under section 77. A police officer isa “ public officer ”’. 4 


45 


s 
Vii 


Page. 


. 169 . 


17t 


123 
135 


~20 


at 


183 


23 


ey 


28 

































; Page. 
nce. copy must | ‘be 
ee), “having the custody, ‘of ‘the document as” provided ins 
..,, 76, Evidence Act oh Re i Shae he 24 
CRIMINAL Procepurg, 161; FE, e evidence * ‘give during ‘igation by 
police ‘under—offence falls ‘under section "203, India ian Pena Code, and not 
. under section 193°. rh ees : ' ress 195 
- 1905, 476... The pre ary. enquiry. ‘in SI ‘tion 6. 
Code of Crimin 1 Procedure, should be made.-by ‘a, txict Meenas 
.. ‘before he ordérs.a ‘prosecution for waking ; a false  complairit ate. ‘ 26 
197. Sanction. under—not_ required for. private, Prosecution, ‘a 
“person accused - ofan oneaee atherwiee than in his’ y eapaaty © of ‘a buble 
servant tee 27 
270 
‘ a 
used | 4804 “He: "genie. the 
charge, bur admitted ‘paying “Rs. 5. under pressure to. ‘séttle. the matter. 
The: “Magistrate charged ‘him under section 379, Indian; Penal’ Code, but 
instead:of-setting- out: that the. offence committed was theft, he " described - 
it as.consisting. In secretly compensating the owner of the ee 50 a5 to 
conceal the:matter from the authorities. 
Held--that :care- should :be.exercised -in fcamifig charges, ‘The lan- 
" guage of the-section of the. enactment under which a charge” is “drawn j 
should-be-followed:as closely as. may-be..: a rarer “Ro 


03h 235: i« Difference between ‘separate: ‘offences and: separate’ ‘atts 
3. done-in the course of the commission of a single offence pointed out.- ... 33 
———~280..«:An order. for payment’ of compensation. to an. acctiséd ‘petson 
must-be «made: before the order of: epcharge or acquittal, and cannot be , 
madeérsubsequently.:. 226 see ios onan 35 
254 Prockeding with. trial ‘of offender: on charge oft ‘totally ‘different 
character;from. that on; which. prosecution. ‘originally. Anstituted,. accused —e 
should:-be given time. to ‘consider. his position and arrange his defence.:.... 191 
7:387- Epeoute to be observed - under—with regard to the tender 
of pardon... 2s Serer rg, genie, . 148 
341, 46%. 4 and: canvicte tinder” sectiqn, wn 
Indian, Penal:, Code. , The Sessions. udge considered thé, ‘accused. not,to 
be insane, though. of. weak-i itellect.and Jiable- to -spileptic. fits,,and there- 
fore did not proceed und ection.465, Co f Criminal. Procedure......, 
Held-~that. there was. sufficient: proof of .unsoundness.of,mind to show 
', that this was the probable cause ‘of.th ability,.ofthe ,accused to fake 
his defence, ordi that the: trial-shoul [have bese postponed under section 




















































465, Code.cf.Cri a3 2 atte BE gree & lbs’ 38 
——— 5 consed: ‘person : should be: given. an opportunity‘of pxpldining : 5 
all circumstances. of. importance appearing, in evidence against, him , 4.266 i44 
BAS: e.have.no cad to ri cases to be compo 
gut: ing-fhem. te 42 
345. Held—that. hen; 
" compannded with permission, OF. the. Ce, to; be. compo 
should. ngewe, h 
1 the. 43 
39: Etéeg ‘ity- of: returning case ; Héletced sateen, - severe 
sentence uf ring Magistrate for disposal « we 274 
i——_—+ 3 rate Paste coamsccane under—. “Procedure on convict- 
~ ing on? nother-charge; i. : 241 
ane ——2 642 »§69: Regarding seatatehelon. ot aécused: and ‘admission’ of. oo 


medical evidence, Provisions of—to bs strictly Observed in trials - 1...) 204 


INDEX. 


Carmina PRoCEDURE, 393. ° It is contrary to the spirit of section 393, Code 


of Criminal Procedure, to punish with whipping an accused person-who - 


“has been’ sentenced in another case to eS anienh for apyantS of five 
years or fo transportation : 

395. A sentence of fine awarded ji in lieu of a sentence ‘of whipping 
owing to the accused. not being i in a fit state to anergy the whipping 
isbad inlaw “... eee RE one 

7 307- “When a person ralveadly undergoing a sentence . of i imprisons 

“ment is sentenced to imprisonment, such imprisonment shall. commence 

_ at the &xpiration of the imprisonment to which he has been previously ° 

" sentenced. “An order‘of committal to. prison in default of security: under 

Chapter VIII is not a sentence of imprisonment. - ee, Sey 
—-— 417. Procedure to be followed in appeals against aequittals 

———— 437. ‘The: ac.used was discharged by the. Township “Magistrate i in 





a case of theft sent up by the police,.and about a month later was.con- . 


victéed by the Subdivisional Magistrate on the same charge. : . 

Held—that ‘the Brocesdings of the Subdivisional ‘Magistrate was 
without jurisdiction. 

Held also—that section 4375 Code of Criminal Procedure, cantee Sale 
on the District Magistrate and the Courts above him the power of direct 
ing further enquiry.into the .case of any accused person who has. been 
discharged, and on the District Magistrate alotie the power of making 

such enquiry without such direction... -: : - 







———— 464, 466. “ When” the. ‘Magistrate sees reason to believe that the 
" accused. is of unsound mind and Consequently’ incapable of making his 


defence, he should proceed according to sections 464. and 466 of the Code. 
of Criminal Procedure. ‘He should take evidence as to the utisound- 
ness of the accused’s mind at the time of committing the offence, before 
he proceeds to acquit,him on the ground that he did not know the. nature 
of the act, or that he } was doing what was either sarang “or contrary to 


law bee aE 
480, 481. Conterapt, of Cou:t. N eed for strict and careful comp roo 
_ance by Courts with’ prescribed procedure , eee 





487. Where an offence referred to. in section 195 of “the Code of 
Criminal, Procedireé'i is committed before a Judge: of a Criminal 








in the course of a’ judicial proceeding, he cannot himself try for “the 
offence the person. accused thereof, except as ‘ provided. for i in séctions 477, 


480, and 485, Code of Criminal Procedure~. .° Ae eer 
-—~-—— 487, 555. .Magistrates barred from trying certain offences by— ; 
488. “Application under—by a divorced wife™” tae 





~——- —~ 488. A settlement between the father and mother ofa child is 
not conclus've ‘against’ a claim” ‘for’ «m4inténance, ‘but ‘enquiry imust be - 
‘inade into the present circumstances of the ‘child and the’ father, naecord- 
ance with the provisions of the séction’ - CSS ety oan 

488. ‘Age up to which'sllowaiice for maintenance of child payabie. 

sbi! . District. Magistrate utider ‘the Criminal: Justice Regulation 











“anda Magistrate of competent jurisdiction having ‘once disposed .of the 
_matter, his successor was not at ‘liverty to go into it ‘again, é € from 
“which allowance is payable . : ‘ 
488."Maintenance Provision made by , father of child on divorce 
“ot mother, Matters to, be @cné. into” upon application of. thother for 
; allowance for maintenancé of child: ‘Costs’ of énquiry: - " 
> 488 “.Mairitenance. © Effect of dismissal ‘of: application “for default. 
Second application of exactly same ground not adthissible, but “before 
rejecting or dismissing second application, the Magistrate should ascer- 
tain whether thére has been any “change of! ‘circumstances, or fre catise 
otherwise ‘ sincé the first’ application was thrown HOME Tagg tee ag 

















‘Courtior - 
Magistrate, ° or ‘in’ contempt of his ‘authority, or is brought to ae fidtice 


488. The District’ Magistrate has no power to revise a casé under—.- 


a 
5 


¥ “INDEX. 


Curmennee PrRocepurs, 488. = Discretion should be exercised in determining 
person to whom allowance should be made payable PAT es see 


—~-—— 488. Enquiry necessary as to ability of children to maintain them- ~ 


selves. Questions.as to effect under Buddhist Law of wife separating 


herself from husband for upwards of a year, and of husband taking a 


second wife, Luability of father’ to support children who decline to ‘live 


“with him, . “Selection of payee of allowance for children when their mother -. 


is not entitled to maintenance eeore we 

488. The parties were husband and wife, but had been living 
apart from one another for more than three years, during which period 
the husband contributed nothing towards the. support-of his wife and the 

‘ child born during their coverture, 

.. Held—that under Buddhist. law the separation amounted to a divorce 

“and that therefore the petitioner was not. entitled to maintenance for her- 








self, but-that the respondent was bound to support the child see 
“ 488. An application under—should be dismissed when . neglect or 
refusal to maintain is not proved ses se 


o————-——— 488, 490. Under section 490, a Township “Magistrate” has juris- 
diction to enforce'a maintenance order. It will be safest to treat failure 
‘to pay the amount ordered under section 488, Code of Criminal Procedure, 


as not an offence. and to employ japtnonment mstely asa means of - 


coercion tes ae 
——— 514. Procedure to be adopted on a breach of bond set out in—- .. 
————— 515. Powers of District Magistrate under— Be vis 





‘30 (g). A Cantonment Magistrate cannot try in a summary way 
breaches of Cantonment Rules or any other offence in virtue of his office 
without being specially empowered in that behalf by the ‘Local Govern- 


ment. . see oo eee, 


————= 533. Provisions of—render it compulsory cn a Criminal. Court to 
_ take evidence that an accused ‘person has duly made a statement recorded 


" ‘under section 164 when: the provisions of the section have not been fully 
complied with by the Magistrate, although. the accused “may have’ ad": atc 


mitted making the statement, ee dia ea ie; 
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= £37, Defect in trial.of an offender under section 19 (f), Arms Act, ~*~ 


without the District Magistrate’s sanction, not an error - of precedurs: and 
not covered by— oo ae a 55 See 
——e—-- 537. Any error, omission ‘or irremilacity i in a complaint, summons, 


warrant, charge, judgment or other proceeding or trial cured mere 2k 


a failure of Paice has been occasioned thereby ... 


——— 545. 


——~—— 545. Order of compensation undler--unwavenitel if the compen- 
sation is for an injury other than one caused by the offence committed ... 
= 545. Inthe absence of anyspecial provision on’ the’ subject, an 


order for the payment of a reward .out’of a fine imposed by a Criminal ~ 
Court should be made when passing judgment, the Court’ after doing. | 
so being functus officio and having no further power to make’ aiden! in -* 


the case ose the ee 








interest in the matter, e even if he is not actuallya party —~°-:. fi 


CRIMINAL PROSECUTIONS. Importance of proving every essential point in— - 
CRIMINAL RESPONSIBILITY ‘of police: officers. in detaining accused persons ~ 
wrongfully - to ‘extort information leading to the commission ° of an ~ 


~~ offence wacoe met a Se ee a ee ee ee 
CRIMINAL TRESPASS. Mischief, nsiproper. Gercusal ol complaint andee sec: 
, ‘tion 203, Code of Criminal Procedure, without fully examining complain: 


.* ant eee ae! ene aes sega 
ome —— and lurking’ oa i iti by night. Difference between— ~ ae 


mpensation, can be awarded under—to defray expenses Mn 
- of prosécution toa tee me 


545. Distinction between clauses {a) and © should be borne in in: o 
mind when awarding compensation . ... wee, aa 
555- Magistrate precluded from . trying acase if he has” a personal es 






INDEX, 


CuLPasLs HOMICIDS not amounting to murder. [nowledge and intention 


of accused at the time of commission of offence ... ie 
——»-— not amounting to murder, Distinction between—and murder. Age 
of accused cannot be left out of account in considering— t00 to 
Cuxrivarep field is a private, and nota public, place “for the a ada of 
section 10 of the Gambling Act oe ace wes ve 
Cumuxative sentences of solitary confinement—contrary to obvious inten- 
tion of section 73, Indian Penal Code a i gases oF 
dD. 
Dacorry. Confessions made under suspicious circumstances regarding— 
worthless if not corroborated by any independent evidence... vee 


Datwis, spears, and forks cannot be regarded as military stores under sec- 
tion 14, Arms Act. Mere possession of such weapons not punishable in 
“Burma under section 19. But going armed, section 13, with swords or 
Spears without a license, punishable ... ee ie 

Damace. Injury. In a case of forgery there must be proof of an intention to 


cause— eee in 
Dats from which maintenance allowed should be payable. eae ete 
Dearu caused by administration of poison with assistance of an innocent 
person ove me 


caused by blow on the head. Intention of accused su 

——+— caused by rash or negligent act, when there is nothing to show 
rashness as aon) 

—~-—— In passing sentence of —the youth, of accused "should be taken into 
consideration ... et sive 

————- Intention to cause—not proved, “and. could not be inferred where 

* accused struck the deceased one blow with a light stick ee ee 

Derautt. Effect of dismissal of application for maintenance for—.. Before 





rejecting second application, Magistrate should ascertain whether there | - 


has been any change of circumstances 
— of payment of fine. Imprisonment in—should as a rule be awarded 





in the judgment cases where the Court is competent to award it ras 


Derraup, Forgery—Fraudulently. Meanings of~explained ... 


“Devizes * Construction of word as given in section 295, Indian Penal - ~ 


-Code - “as 2 ate Meron aes 
DEFINITION OF BuRMAN. © Opium Rales L, xx wis 
Dexay in furnishing a copy of a judgment toa_ prisoner in jail o on n the appli- 
cation of the’ Superintendent. Magistrate’ 's business to avoid— vee 
parr in furnishing copy of judgment to convicted persons in remote 
Ourts. . ove 
Discuagegr by a Magistrate. Re-arrest by police without order, of © District 


Magistrate. I[Hegality of— as nts ahs 


Discretion should be exercised by Magistrates under section 204, Code of 


Criminal Procedure; whether warrant or summons should issue — 
———— to be exercised in determining person to whom maintenance allow- 


ance:should be made payable 
Dismissat of application undér section 488, ‘Code of Crimincl Procedure, for’ 


. neglect to prove the refusal to maintain — 





—. Before rejecting second application, Magistrate should ascertain 
whether there has been any change of circumstances aa 
—~——— of complaint Improper—. Criminal trespass—Mischief sy 
DisoseDiEnce of order duly promulgated by public servant. Necessity fcr 
careful observance of procedure laid downin Chapter X, Code of Crimi- 


nal Procedure. ae eee 
——-—— of order of headman of a village punishable under section 8 (2), 
Village Regulation ede ssa as sae oa 


DisprLLery. spirits. Possession of—- Presumption as to class of liquor. os, 


—~ of an application for maintenance on grounds of default. Effect of 
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” xii INDEX, . 


District MagisTRats-has power. under, Schedule XIL- of the ‘Upper Burma. 
Criminal Justice Regulation to deal.only. with the. ‘Bepereding 5. of M. 
trates of the and and: 3rd class. vs one 

-—— has no authority to revise a. case. under. section 488, Code of. Cri! 

‘nal Procedure. ... 

Powers of revision conferred on —by section XI of. ‘schedule to 

Upper Burma Criminal. Justice Regulation include’ the. power of a 

ing an order of a Magistrate of the 2nd class awarding a portion of a. fine 

asareward ... Neea 

——- Powers of —under section hed Goede of Gini Procedure © 

—~-—— Preliminary enquiry under. section 476, Code. of Criminal, Proce- 

dure, should be made by— before ordering Prosecution, for making a. false. 
complaint ; 

Re-arrest by “pelice after discharge by a Magis’ Taig. “Without order 

of—under section 437,.‘Code of Criminal Procedure. Hlegality , of 

——— Sanction of—necessary before Prosecution . under * “section 19, ( f. : 


























Arms Act, .can be ‘instituted eee 
Upper Burma Criminal Justice Regulation “does not confer on—the 
power of setting aside an acquittal... “aes 


District SUPERINTENDENT OF-Poxics. Trial by-—under his powers. as 
. a Magistrate. Illegality of— 
Divorcep wire. Application by--under section 488, Code ‘of Criminal 
‘Procedure 
Divorce. When- separation “amounts to—under "Buddhist law, wife not 
entitled:to. maintenance  ... 
DocuMENTARY EVIDENCE. Warrant issued under section 6 of the Gambling 
Act should be filed:on.;the trial record as-—- “a 
Document. Execution of—with jntent to defraud. "Government of stamp 
revenue. -Abetment of-offence.under section 62, Stamp Act’ Soot 
——--——- False—. In:case of ,.forgery; proof of ‘intention. to cause injury or 
_damage, and that the document was fraudulently Or. dishonestly made™ .., 
-———— Unstamped--.Promissory:note—‘ Accepting ” and “ presenting” of— 
Dury of a villager to assist.the. headman_ of his. village . in .the execution of. 
-his public. duties eas . ees 
of Magistrate.to comply, or. arrange for compliance, with a requi- 
-sition for copy of a judgment for.a prisoner in jail for Fargeer of appeal, 
with as little delay as possible ‘ae tee 
of public servant :to .prevent .commission of an offence. Offer ‘of 
illegal gratificaticn to such servant . falls. under section 1:6, Indian Penal 











‘Code ieee e ve it es ais 
és 
E 
uvonomumene of.an order of maintenance ~ ; : mires 
ENeuiry necessary as to enity of -eltildren -to maintain themeelves. .Main- 
‘tenance one Bi soe 


EVIDENCE, 10. “Conditions necessary. to- bring: ‘cases within provisions of— ... 
14,54. Although evidence of previous convictions «is . ordinarily 
_itrelevant, it may be-adniissible for the. purpose - -of affecting the punish- . 
‘ment imposed ass one 
———— 24, 25, 26, 27. ‘When-a fact is. deposed to. as discovered: i in. con+ 
sequence of information-received from a person accused of an offence.in 
‘the custody of a police cfficer, the'proof of such fact must be strictly con- 
fined to the information as relates distinctly to that fact ne 
———— 74,76, 77. ‘Information -rélating to the commission of a. cognizable 
_..offence.recorded.by.:a_police officer _under.section_154, Code of Criminal 
‘Procedure, becomes a “ public document ” under section 74, and its con- 
tents may be proved by acertified--copy under section 77. The certified 
copy must be given by the public officer ee fhe & custody of the.docu- _ 
ment as ‘provided in section:76 se ae a al 





T54 
“s 
“JO 
68 
151 


282 
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Evinence, 46,79. Certified copy of deposition: produced 4 in evidence. Genu- 


ineness'of— “see fee ace 
———— 112, applies tothe legitimacy’ of ‘thie: children of married persons 

only is aa 
——~——- 114. Presumption under~-that ‘official ‘ats have’ been regillarly 
_ performed tee See ae a daa 





142, Protection affordéd to witnesses’ ‘by—pointed ‘out 

———— Documentary—. Warrant issuéd ‘under section 6 of the Gambling 
Act should be‘on the trial record as— —_ ine oF waa 

———— Fause—given to police. During weétigation « under section : 161, 
Code of Criminal Proce ure, offénce falls‘ under section 203, Indian Penal 





Code, ndt section'193, toe #8 aa ; wee 

——-—— Fars#—intentionally given. ‘Sariction -to "prosecution —Indefinite- 

ness of sanction—Proof of dep csition—Irregularity’ of procedure “eee 

Fatse, Interitionally giving—. Abetment ie F 

——«-—— INDEPENDENT. necessary before confessions made under suspi- 
’ cious conditions can be accepted wee “ate eee 


‘In order to make—admissible, of a’ person artested under:section‘ 6, 
Gambling Act, it is necessary to follow procedure laid down-in'seclion 8 
ae Of accomplice corroborated .by circumstances. Evidence of inde- 
__ pendént witness ‘not essential ist aes was 
————— of an accomplice of little value when there i ig no corroboration ns 
—-of'accomplite when made witnesses, -Admissibility of ‘suith -testi- 
mon on eo 
ikoorion OF DOCUMENT. Meaning of term: _—Stamp Act ; may’ be effected 
without signing — 
agar debe contained in se¢tion ‘OL, Indian Penal Code. ° Murder excluded 
rom— % as os Late ee 
Exceptions, GeweraL. Aeplection of—when offence is‘of a trivial“ nature 
Excise, 3. The accused who'was aservant employed’ under the Licensee of a 
beer shop to:conduct sales of liquorin that shop, was found in-possession 
“ of five pints of spirits which were not imported spirits, and for’ the saleof 
which ‘the license did not provide. 
Held—that ° ordinarily’ the prestimption with “respect to: spirits “of the 
“ class deseribed above found in “the “possession ‘of-a pers n’ other! than a 








licenséd’vendor of “distillery Spirits ’-was ‘that-such “sp:rits~ were: country 


" spirits ase Seals 
————.3, 30, 38. Quantity of liquor which may legally be possesséa’ ‘without 


litense. Declaration cf beer manufactured at local acest! as se 
fermented liquor for purposes of Act. Search _ 
———- 530. The ‘mativfacturé and possession “of 





ermenitéd | liquor cone 


stitute distinct offénées'andsectioti*71;'Indian! Penal: ‘Code; isnot ‘neces: ~ 


‘sarily: applicable beers a3 
2i5'22340, 52. Under the’ Excise filles; the sale of liquor. to Barmans 


= is puiiishable ‘under Seétion 49 of the Excise ‘Act:-“Section «2 applies‘only 





* to the breach of a rule or condition for which no other Petialty'i is'provided - 





"inthe Act a. Ove pokes Bs 
— “30, The acciised, 'a- ‘Chinaiwan ¢ ‘sas “firied Rs.r00 for being*j ‘in 
’ aa of 223 quarts of foreis | Spirits. 

« Held—that'as: the ‘foreign “spirits “found'in accused’s' possession had 


© been purchased by him for his private use and not for sale, no offence had 





* beencommitted a 1 ea ae cee 
30-51. “The owher of a palm-tree is in ‘possession® of thé taré-con- 

_: tained in pots hung by him on the branches to catch the sap mone, 
so 49. ‘Sale of liquor toBurinans asap 


‘49. “A licénsee was Convicted ‘of ‘selling: iquor: toa ‘Burman: :con- 
* trary to the license under which he was entitled to'sell. 
Held+that thé case being tried summarily the law“allows no appeal. 
.Also—that on revision “interference ’ without: necessity ‘was' not justifi- 





able a#’ theré was Some Bvidenct ‘in’ Su pport ‘ofthe conviction oy 
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Excise, 49. In this case a Burman was seen coming out of a licensed tard 

. | Shop and was found to havea’ bottle of gin in. his possession. The. Bur- 

Chinaman. ' ‘Tkere were four Chinamen found in the shop which is next 

’ door to the licensed foreign liquor shop kept by the same personas the 
‘ tavi shop. “The actual seller was not identified: 

Held—that the conviction was bad as there was no legal presump- 


tion that the seller of gard was the seller of gin. Furthermore, the Bur-. 
-man being an accomplice and there being no oes of his testi- 


mony; his evidence was of little value One 
———— 49-59. The accuséd, a native of India, was. sent by z a Burman to 
-a licensed liquor shop to buy spirits for him, The licensee sold the. liquor 
to the accused not knowing it was fora Burnian, The accused was con- 
victed under section 59 of the Excise Act for. puréhasing two bottles of 
shamshu for the Burman, first witness, &c., on the ground that he abetted 

the sale toa Burman. 
Held—that the accused did not commit the offence of abetment, but, 
as in the special circumstances of the case, tlié; accused might probably 
. have been convicted under section 49 of the Excise Act of selling without 


“alicense oe ‘ei 
—— 51, Possession of malt ‘Tiquor by. a Burman i is not an offence merely: 
because such liquor may not be sold to him Ee ts 


——-—--- 52, A master is not ordinarily liable for the ‘criminal acts of his 
-, servant, There must be some evidence to ‘show investigation or com- 
' plicity-before the mastér can be held liable Pre oss eae 
——-— 52. Police have no‘authority to arrest a licensee under— ties 


_—_— 57, says “a Court shall not take cognizance of an offence pun-. 


ishable under any of the following sections, “‘nafnely, 4°, 46, 47, 48, 49, 5% 


52, 53, except_on the complaint or report of the Collector or an Excise. 


_ Officer. The result is that a Court has no jurisdiction without such coms 
plaint or report, and if itacts in contravention of thise section the oe 
ceedings are void an 


Excise Orricur. Under section 575 Excise se Act, a Court dhalt not tale: cog. 


nizance of an offence. punishable under section 45, 46, 47, 48, 49, 51, 52 


or 3, except on the complaint of thz Collector or-— ESsas 
Excise Orricers. Treatment of accused - instigated to commit offences 
through the instrumentality of ses aa tes oi 
F 


Faise Compnaint. Prosecution for making—. Preliminary enquiry andes 


section 476, Code of Criminal Procedure, should be, made before a Dis- . 
trict Magistrate orders | prosecution ‘for—. ee fates 
Document. Toconstitute—it must be proved’ that the. document , 





was made fraudulently or dishonestly and that there was’ intention to. 
cause injury or damage ans vee BP ti we 
~——— EVipENGE giver intentionally, ‘Abetment of—. sae 





INFORMATION given to -public servant with intent to cause injury. 





under section 182, Indian Penal Code, Sanction to prosecution .re- : 


quired — oe eee wee sie ete: 
—~—— STATEMENT. ‘Amount of corroboration required to prove— cre 


Farz, Rairway, Refusal or failure to a aaa an offence under, section 
113, Railways Act wt wae oes 


_FerMentep. Ligvor.....Manufacture. and Possession. of—distinct offences... 


KIELD. Cultivated—is a private, and not a public, place for the purposes of 


section 10 ¢; the Gambling Act tee ' 
Frnz. Amount of—under section 21, Municipal Regulation, must be definite 
and not continuing at a certain rate from-day to day eee “se 





‘man stated that he bought thegin in: the licensed. ¢ari shop from a. 


Evipencs. Sanction for prosecution for intentionally giving— Asie 


Award of both—and ial a bela under sections 11 and 12, Gam-. 
bling Act, illegal oes eee ones ii toe, 
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‘ing, A small—generally an appropriate punishment for a first convic- 
tion under section 10 of the Gambling Act ave ous "aes 

——— Imprisonment in default of payment of should, as a rule, be 

awarded in the judgment in cases where the Court is competent to award 

1 eee : tes see : : 

——~—— and imprisenment together cannot be awarded under section to, 
Gambling Act =i Py ‘ 

——-—— Sentence of—in lieu of whipping bad in law, without imprisonment 
under section 380, Indian Penal Code, illegal che se se 

FIRST CONVICTION UNDER SECTION ,o, GAMBLING ACT. Measure of.pun- 


ote 


aoe Pry 


ishinent oa ee eos cai “ee “ha 
Fisu taken from a fort moat. Attempt at theft a eh Pr 
Force. Criminal--. What constitutes— sie see oe 
——— Criminal—to woman with intent to outrage her modesty. Inde- 
pendent evidence or other corroborating circumstances necessary wee 
ForPiGN FERMENTED Liavor. -Declaration of beer manufactured at local 
brewery as—for purposes cf the Excise Act sis eos vee 


——~-—— SPiRiTs. Possession of—by a Chinaman for personal use and not 
___ for sale, not an offence punishable under the Excise Act are “yous 
For@rry, dishonestly or fraudulently. Proof required to show upon whom 


dishonesty or fraud is charged to have been committed aay “s 
———— raudulently—Defraud. To cheat aperson out of something 

Meaning of terms explaincd aes we a5 tes 
——~e—— What constitutes— ... tes es 


Forks. Seuars, anv‘ Datwas ’ cannot be regarded as military stores under 
sectiun 14, Arms Act, andthe mere possession of such weapons is not 
punishable in Burma under section tg But going armed, section 13, 


with swords or spears without a license is punishable ave tee 

Fort Moav, An enclosed body of water Attempt to lake fish from— _,., 

Fraup. Forgery, What constitutes— .., wi se “as 

FRUIT GARDEN. Theft technically from— ae Se as 
G 


GAMBLING, 3, 6,11, 12,13, Araffle is a game or pretended game of the 
nature of ¢z. Procedure when warrant has been issued under section 6, 
explained... se aoe Ae ees see & 

GAMBLING, 6, 11, 12, Illegality of sentence of both imprisonment and fine. 
Need for attention to provisions of: sections 8 andg, Warrant issued 
under section 6 shc.uld be on the trial record as documentary evidénce ... 


~~~ 8,9, Evidence of a person arrested. under the provisions of section’ 


6 of the Gambl ng Act. A witness’ examined under section 8 should be 
granted a certificate of indemnity.under section.g— —_- oe note 
10, A cultivated fieldis a private, dnd not-a public, place. Setting 
birds or animals to fight, Aiding and abetting: A fé although not 
owned or Qccupied by anybody, is not a public place tne ve 
+~----—- 10, Imprisonment and fine together cannot be awarded under sec- 
tion 10 of the Gambling Act. es erase eee ey ae 
wrens 10, Cock-fighting. Aiding and abetting of ~ oe ee 
mmm 11,13. The first accused was convicted under sectiin 13 for being the 
stake-holder of a ¢#, and the other accused iinder section 11. The convic- 
tion on the first accused under section 13 was sustained, and the conviction 
on the others was upheld under section"t0 a3 the. game was carried on in 
a place to. whieh the public had access outside the village under a tree ... 
--—— t= 13, The manner of arrest not an essential point of procedure in case 
in which the. accused; pleads guilty ... ~ ees ed 
GARDEN. Fruit—, Offence of theft committed technically from— — ... 
Gut, Definition c&~Instrument a3 ae sah eae 
Goon BrmAvioor. Security for—. Section, 121, Criminal Procedure Code, does 
not makethe passing’ of an order to furnish —a breach of a previous bond 
— Security of—. Imprisonment on failing. to furnish—cannot be for-less 


period than period for which security is demanded vee pualtes 
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Page. 
GRATIFIGATION FOR CONCBALING AN OFFeNCE. Person giving—may be com- “~ 
mitted not only in respect of a completed offence, but also in Nea gc of an 2 
offence which it is proposed to c. mmit . es 196 
Gratification. Ilegal—. Abetment of public servant.in “accepting re 
obtaining— .. ae ae. : 158 
— Acceptance ‘of. Abetment, Section of Penal Code applicable when d 
» gratification i is offered to public servant whose duty it is to pebyent com- 
mission of offence en fe sei ale eo SE Ga 
' : H 
Hackney Carrisses, 7. A breach of a condition -of a license under the 
Hackney Carriages Act set out in Rule 7 is not a breach of a rule and 
is therefore not punishable under section 7 of the Act : ty 125 
Heapmaw.' Disobedience of orders ae eeccleglL under the Upper Burma 
Village Regulation 328 
‘Village. Cattle theft i is not one of the offences mentioned in secs 
tion 45, Code of Criminal Procedure, as enacted by section 4 of the Village ; 
Regulation respecting which a~is directed to communicate” information 19 
———— Village. For the purposes of section 45, Code of triminal Proce- - 
dure, as modified in section 4, Upper Burma Village e Regulation 3 169 
—~.—_—- Village.» Lawful acquisition by—Conviction of villager for neglect gion 
Hien. Court. Powers of —iirevision. Precedure in appeal against acquittal 47° 
Hxunanza or gift for religious purposes. ei Re 303 
Homrcipr. Culpable—not amounting to murder, and hittien ae wit 21r- 
HovuseE-BREAKING or lurking house-trespass by night, more serious offence, 
than one under section 380. Importance of distinguishing— 273 
——-——— or lurking house-trespass by .night committed. by an old offender. 
Seriousness of offence. : Neceésity for adequate punishment %.. we. O74 
Hovse-TREsPAss. Bee night and criminal’ trespass. Difference 
between— on eo eee, aan 272 
Horr. Voluntarily causing—. “Bilecta of destifrom—° aa ye (237 
Huszanp killing adulterér in act. Measure of punishment aa is 213 
I . 
Ipentirication of accused persons in police custody to be cf value, should 
be prompt, and clear, and free from suspicious circumstances’ weg 83 
——-—— of an accused person must be distinct and positive see “248 
IDENTIFICATION. OF BODY. Care to be exercised in—in cases of murder, sec- * 
tion 302, Indian Penal Code a ac BOT 


InLecan GRATIFIcATION. Abetment of public servant in accepting an— .., 158 
Acceptance of—. Abetment of—. Section of Penal Code applicable  * 
when offered to public servant whose duty. it. is to prevent commission of 





offence +65 soe ov 154 
* [LLEGAL order under section 188, indian Penal Code . 7 we 183 

——-»-— or itregular arrest —.. Dy dy. 48, 1235153, 313 
ILLEGAL POSSESSION OF ARMS. Search for—. The fact that thelegal procedure — 

was not followed in making thesearch would not be sufficient to make io 

necessary to acquit the accuscd aes “wa 8 
ILLEGAL possession of opium in excess of quantity allowed by law: ve) «137 
=——+-— search for arms, if not ordered by a Mageimiot in pursuance of sec: 

tion 25, Arms Act we 


isha eon ef 
ILLEGAL sentence. Both fine and imprisonment constitute Se oinocs sec 
‘tions 11 and: 12 of the Gambling Act sae 
ULL-TREATMENT. Whether abuse.amounts to—is a question of fact: - ons 288 
ILigcAtity of trial by a District Superintendent of Police under ‘his powers 
-as a Magistrate oe en oes 10 
Mimovesni & PROPERTY, What constitutes possession of-—— wei i ge. are 369) 























INDEX. Xvil 
Page. 
IMpoRTED VORKIGN SPIRITS. Presumption as to class of 

liquor wie tee toe ies cos 87 
ImPounpine of document under section 33, Stamp Act, not requisite to pro- - 

ceedings under the Act es tee ore ase 313 
IMPRISONMENT? and fine together cannot be awarded under section 40, Gams 

bling Act — oes. oe «= o8 
IMPRISONMENT AND FINE Award of both——under sections iland 12, Gam- : 

bling Act, illegal ais aes oo = «*TT4 
IMpRisON MENT in default of compliance of an order under section 21, Muni- 

cipal Regulation, illegal —... na sie 131 
aa in default of payment of fine should, as arule, be awarded in the ~~ 

judgment in cases where the Court is competent to award it... 18 
~~ on failing to furnish security cannot be less period than for which 

security is demanded hee ies ai 

entence of whipping ‘with—passed on juvenile offender under sec- 

tion 5, Whipping Act, incorrect ve wos 331 
——— should be awarded under section "380, Indian Penal Code. Sentence 

of—should be imposed in lieu of whipping under section 395, Code of 

Criminal Procedure or 45 
———~- Commencement of term of—under section “307 Code of Criminal 

Procedure, when a person already undergoing a sentence of imprison- ; 

ment is sentenced to imprisonment. Order of committal.to prison in de- 

fault of security under Chapter VIII, Code of Criminal Procedure, not 

a sentence of— 46 
ImMPRopER dismissal of a complaint under section 203; ‘Code of Criminal Pro- 

cecdure, without. fully examining complainant ; 270 
INDEPENDENT BvipENCH necessary before cc nfessions made under suspi- oS 

cious conditions can be accepted 249 
INVORMATION extorted from person wrongfully confined, by: police, leading 

to the detection of an offence eve see 22 
= of a cognizable offence. given orally toa police officer, and reduced to 

writing by him or under his direction, becomes a “ public document 

section 74, Evidence Act ... 24 

— regarding an. offence committed. Omission to furnish—to_ a ek 

public servant ons 171 
os Vwagaung not liable for fai iling io give—under section 176, ‘Indian 

Penal Code, though he may be liable under section 8, Village Regulation ~ 169 
Inyringement. Continuing—of municipal rules. Power conferred by section, ce 

a1, Municipal Regulation, to deal with— ats i oat 8 Oe 
INguRY. OR DAMAGE, Intention to cause— Geek unaitaed es 286 
INSTRUMENT oF Girt on SuTTLEMENT. Definition of gift sac ae 303 
INSULT. Annoyance—may be against a person in constructive as. well, as against” 

# person in actual possession of immoveable property. see 264 
names intended to provoke abreach of the peace- under section “504, Indian : 

Penal Code. Intention of accused = 3 eae Sed 290 
IntenTion—Mischief—Possession aise ite ies 259 
IRREGULARITY Of arrest in a case under section 13, Gambling Act, does not 

vitiate the proceedings sve 123 

of order ct section 31, Court ‘Fees Act, ‘ordering’ ‘payment ‘of 
witnesses’ subsistence allowance and cost of court-fees in a cognizable 

case 262 

— of proceedings in investigation by ‘police — “offence under Chapter 

XIV, Code of Criminal Procedure a ave oe one 221 
———-— OF SEARCH IN CASES UNDER THE OpiuM ACT., Provisions. cf section. . 

103, Criminal Procedure Code, shouldbe observed se See 153 
IrnrnouLar or illegal arrest we 2, 4, 48, 1735 153, 313 
IRRRLYVANCY of confession procured under ; any inducement, threat, or pro- = 

ete eee one 


mise ere oe vee 
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; ; P. ag ey 
jam Porice Guarns. Obsolete— "a8 299 
Jupemenr. Copy of—.. Delay in furnishing—to prisoner in sail” ‘on applica.” 
tion of Superintendent. Magistrate’s business to comply or arrange for 
Bg a with the requisition for—with as little delay as possible fan 5 
Copy of—. Leg) in furnishing to convicted. persons. in remote 
Courts eae sen 129 
Se Copy “Time requisite for obiaining—to be excluded | ‘from com- 
putation of Sealed of limitation in appeal . - - aa 130" 
———— Magistrate has no power to alter—after he has signed “it, and add 
asentence of imprisonment _ . wae > 18 
Jurispiction. Magistrates should .not give themselvesby trying ‘cases 
under. section 3545 Indian Penal Code, which Properly fall under sections 
376 and 51. ase 231 
Juvenice ofFenDER. Sentence ‘of whipping | whch imprisonment "passed on— 331 
KILLING OF ADULTERER in act by husband of woman. Measure of punish-- ; 
ment aes _ 213 
Kinraamas. Watchmen of village gate. Conviction of—under Walle Reou- 
-lation for sléeping on watch 335 
Kyaune declared to -be a place of worship, or an: ‘object held’ sacred by 
Buddhists in connection with section 295, Indian Penal Code 198 
L i 
Lan. Srars.—Assessment of—, .Abetment of cheating i in see 288 


Law. Change in—made by the Upper Burma Criminal Justice Remwltion, 
-1892,in regard to trial of cases a contempt of authority of a Criminal 








Court or Magistrate 4 tee 33 
Lzerrimacy of the children of martied persons, " Bvidende Act,” ‘section 112, 

_ applies to—only ie 74 
LICENSE. Condition of a—and rule, under the Hackney Carriages Act: distin- 

_ guished ave 125 
——-——- Quantity . of ‘liquor which may legally ‘be possessed without ae te ' 92 
Lacensst. Servant of—found in possession of Spirits of which his license did ‘ 

not.provide. Presumption as to class of liquor oe : 87 
u—-—- Police have no authority to arrest a—under section. 52 of the. ig 

_ Excise Act * £00 
Sale of liquor’ to Burman, contrary to license, punishable under « 
section 49, Excise Act — con © HOE 
“not ordinarily liable for the breach of condition ‘of his ‘license by . 
__ his servant,“unless instigation or complicity is shown : vy esa LODE 
Limrrs of suBprvision, * Confessions of accused persons may: “be recorded 
beyond—but within limits of district by a Subdivisional Magistrate ase 16 
’ Limitation, 12. Procedure to be followed to avoid delay in “furnishing copy 
' of judgment in remote Courts — - @ see 129 





t2, Delay in furnishing copy of judgment, Effect of presentation 
of appeal fo the Superintendent of -Jail, Procedure in rejecting time- 





barat appea! Exclusion of time requisite for obtaining copy of judgment #0 
Lravor. Mai ae -Possession of—by a Burman, not an ” offence under the, 

Excise Act,. merely because such liquor may not be sold to him ee 107 
— —-' Quantity which may .legally be possessed without license. Declara- 

_-tion-of -beer.. manufactured at. local. brewery as foreign fertnented liquor +. g2 
—~+eme Sale oft—to a Burman contrary to license = Oy 
‘———_— Sale of—to a Burman without a license. What constitutes—as’ dis- 

tinguished from abetment of sale ees ce ae ee 105; 

—~ Sale: of—to,Burmans sae tiak ia oe ee 5 





——-— Sale of—to Burmans _ 
Loca GovERNMENT. Appeal by-—against ‘an order of acquittal sen by - 
any Court other than a High Court ease oa aa ae 49 


INDEX, 
M 


MacisTratss. Discretion to be exercised by—under section 204, Code of 
Criminal Procedure, whether warrant or summons should issue aie 
— debarred by sections 487 and 955, Code of Criminal Procedure, 
from trying an offence of which he has given an order, séction 188, 
Indian Penal Code 4 as aT see ae 
—_-— having personal interest in a case precluded from trying it himself 
- not empowered under section 190 (c), Criminal Procedure Code, 
when proceedings of—are void eae gf ave ane 
————-— of the first class. Offences under section 126, Railways Act, ‘not 
triable by— 20 ai 
Points for enquiry by—in cases of maintenance svi os 
————— Powers of—in regard to public nuisances limited to those conferred 








one 


eee vee pee eae 





by Chapters X and XI, Code of Criminal Procedure oe via 


———— should not give themselves jurisdiction by trying cases under 
section 354, Indian Penal Code, which properly fall under sections 376 


and 511 aes . See one ove ose 
————— Subdivisional—. Record of confessions of accused persons beyond 
the limits of surdivision but within the limits of the district .., on 
Maintenance for child. Date from which payable .. ane tos 


———-——- Application for~by divorced wife under section 488, Code of 
Criminal Procedure es ae vee te an 
eee Effect of dismissal of application for—for default. Before reject- 
ing second application Magistrate should ascertain whether there has 
been any change in circumstances ies is oes va 
———— Enforcement of order of — oe ie aes vi 
————— inquiry as to ability of children to maintain themselves. Ques- 
tion as to cffect- under Buddhist Law of wife separating herself from 
husband for upwards of a year, and of husband taking second wife and as 
to liability of father. to support children who decline to live with him, 


Sclection of payee of allowance for children when their mother is not © 


entitled to maintenance aes ao Hes ea 
———-- Need for exercise of discretion in determining person to whom 
allowance Jor—should-be made payable ... a5 ses eer 
Voint for enquiry by Magjstrate —... tee 
Provision made by father of child on divorce of mother. Matters 
to be gone into upon application of mother fot allowance far maintenance 
of child, Costs of enquiry ie cn 
aoe —- When separation between husband and wife amounts to divorc 
under Buddhist Law, wife not entitled to— eas si 
MAINTBNANCE or CHILD, Age up to which allowance for—payable . we 
MAINTENANCE OF Tie Law. Powers conferred by section 144, Code of 
Criminal Procedure, arc intended for the—not for the purpose of making 
law ues se a ae 5 an 
Marv favor. Possession of—by a Burman, not an offence under the 
Iixcise Act merely because such liquor may not be sold to him... aay 
MANUNAGTURE AND Possksston of fermented liquor® constitute distinct 





eee eee 





ee 


Offences ws en er ee a aes 
Marrito vsesons. Children of, Legitimacy of—~. Section tr2, Evidence 
-Act, applies to--only ioe fe. ene vee eee 
Masrer, Liability of—for the criminal acts of his servant ae ot 
Mvasurs ov PuNISaMENT. Capital sentence—under section 302, Indian 
“Penal Code. Youth of accused may be taken jnto consideration fag 
ween for first conviction under section 10, Gambling Act sol ‘iis 

for killing of an adulterer in act by the husband of woman see 





——-—— for possession of opium by Burmans 


aoe aoe ee 
MnvicaL gvipencs. Case under section 302, Indian Penal Code. Admis- 


sion of—under section 509, Code of Criminal Procedure oes te 
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Miurrary Stores, Dalwés, spears, and forks cannot be regarded as— 
under section 14, Arms Act, the mere possession of which is not punish- 
able under section 19 sie on 


Minors. Whipping of—for offences under the Railways Act oes ee tas 


MisappRoPRIsTION. What amounts to—  ... ts ae 

Miscutgr. Criminal trespass. Improper dismissal of ‘complaint under sec- 
tion 203, Codé of Criminal Procedure, without site examining the com- 
plainant aad rs err see iy, awe 

———— Intention—Possession 

———— Person cannot be convicted of—by - slaughtering a bullock after 
he has been convicted of theft of the same * ann ons ais 


MopDERATION IN PUNISHMENT of persons accustomed to use of opium drug - 


and to whom possession is no longer permitted — ..,. er oor 
MontcipaL BazaaR may be a public thoroughfare : 
MounicipaL Recurarion, 21. Ordinary rules as to procedure 0 on n complaints 
apply to, Complaints by Pini officers, Penalty for breach of 
Municipal rules ae ae 
section 21, confers no “power on Magistrates to make an order 
directing the accused to repair in 15 days or in default to pay a fine*of 
Re,taday. Beforea fine of this kind can be imposed notice of the in- 
fringement or of the act or omission must be given to the-offender by the 
Municipal Committee re : 
MunicipaL Ruves. Continuing infringement of. Power conferred by 
section 21, Municipal Regulation, to deal with— wes ts 
Penalty for breach of— sine 
Murner ano ABRTMENT of murder, when abettor does an act innocently . oes 
Murper—Proof of death—Identification of body; Presumption from circum- 
Stances attending disappearance of deceased without finding corpse. 
Abetment—Confessions if abettors— Medical svidence—Murder excluded 
_ from exception.in section 94, Indian Penal Code me : 
MURDER AND CULPABLE homicide not amounting to murder. Knowledge 
‘and intention of accused at the time of commission of offence * es 
Homicide not amounting to murder. Distinction between—. Age of 











* accused cannot be left out of account in considering— rene a 


e <* = 4 


Orrencr. Attempt to commit an—under section s11, Indian Penal Code. 


Conviction for—. Section of cffence should be added to the order . wes 

— referred to in section 195, ‘Code of Criminal Procedure, cannot now 
‘be tried by Magistrate himself, except as provided for in sections 477, 480 
and 485 es an 

————— under Police: ‘Act, 29, not cognizable 

Ovvencves. Attempts to “commit-- specificd in section 2° of Act VI of 1864 
(Whipping Act), when may be punished with whipping 

-——-— compounded with permission of Court, Discretion should be exer- 
. cised by Magistrate in allowing — 

Separate—ard separate acts done i in the course of the commission of 
a ‘single offence. Difference betwe ecn—pointed out : 4 

OrrEenDER. Juvenile—. Sentence of whipping with imprisonment passed on— 
under sections, Whipping Act 

Ois. Theft of—refuse abandoned by owners, Section 05 Indian’ Penal Code, 








applicable . ar tee tes sg 
OLD OFFEND[R, House-breaking or lurking house-trospass by night com- 
mitted by an—. Seriousness ob offence ; nécessity for adequate Punish- 


ment we sae aslo) nairansie 5 
Orvvcud, 9. There is an jail allowing 2 person to possess opium purchased 
by another person, nor to possess opium in excess of the three tolas 
eek which has been purchased for other Pestenes or which has been 
handed over to him to carry oon oe eee ae 
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Orirum, 9. Measure of punishment. Possession of opium by Burmans. 
Search. Irregularity of—in cases under the Opium Act. Provisions of 
section 103 Criminal Procedure Code. Treatment of accused instigated 
to commit F offence through the instrumentality of Excise officers Sed 

g. Possession of opium by Burman. Nature of contravention of 

opium rules should be clearly specified in charge. Moderatién required in 

punishment of persons accustomed to use of drug to whom p ssession is 

no ae ermitted ove 
Be incht or pyaungehi when removed from an opium pipe and re- 

ened for further use is a preparation of opium and its possession illegal 

9, 10. Presumption as to possession of opium in tins found in luggage 
of a child of tender years travelling under the charge of an adult—the gen- 
eral principle is, that the offender should not be sa at to sii apes 
ment beyond what the public interest demands ‘ 

Orium pirg, Pyaungchi or beinchi removed from—for further use, possession 
illegal wes ove 

Orum, Ruxs I. Inorder to raise the presumption that an accused person 
isa Burman, there should be evidence that the conditions necessary to 
raise the presumption are fully extant. Under section 342, Code of Crimi- 
nal Procedure, a Courtis bound to question an accused so as to givé 
him an opportunity of explaining all circumstances of importance appear- 











ing in evidence against hint ves 
OriuM RULEs. Nature, of contravention of—should be clearly stated in 
charge ove ove 


Orpber by a public servant lawfully empowered to promulgate such order ssi 

—-—-— by a public servant must be an order by a public servant lawfully 
empowered to promulgate such order 

——-— Disobedience of—promulgated by public servant lawfully " empowered 





to promulgate such order ees 
for the gti of a reward out of a fine imposed by a Criminal 
Court should be made when passing judgment __.. ee 


for paymnenl of compensation to an accused person must be made 
before the order. of discharge or acquittal, and cannot be made subse- 


caer tee 








appeating against an ‘ a tee ea ar 
of maintenance. Enforcement of — 
OUTRAGING MODESTY OF womaN. Assault or by sade! font, “Independent 





evidence or other corroborating circumstances necessary ai see 

. _ P . 
Parnon. Tender of—under secticn 337, Code of C slininal Procedure. Pro- 
cedure to be observed sei ee os aaa 
Pawnse. Theft of property fron ~by pawnor, soote: ea eee 


Pawnor. ‘Theft of p.operty by—from pawnee 

Payxe. Selection of—of maintenance allowance for chi ildren when their mother 
is not entitled tu maintenance 

PayMuNT of compensation’ to an accused person. Order fer—must be made 
uiees the order of discharge cr acquittal, and cannot be made subse- 

uently - 
ts of a reward. Order for—out of a fine imposed ‘by a Criminal Court, 
. tshould be made when passing judgment 








Peace. Breach of—. Insult intended to provoke ‘a—under section 504, ” 
Indian Penal Code. {ntention of accused ; 
-— Public—. Preservation of—. Object of section ‘45, Code of Crimi- 
nal Procedure... ors 


Pena Cons, 65, 67, 71. Cases to which sectic ns 65, ‘and 67 may be applied. 


Manufacture - and ‘possession of fermented liquor constitute distinct’. 


offences and section 71 is not necessarily Sophnakts cae eee 


acquittal passed by any other than a High: “Court, Procedure for ' 
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Penat Copz, 73. Cumulative sentences of solitary confinement are contrary to 


the obvious intention of section 73, Indian Penal Code = ait 
75 Fhe accused after four previous convictions for theft had been 


sentenced for a fifth theft of property of no great value to seven years’ 
trausportation. He protested against the severity of the sentence as 





excessive. 
' Held—that the sentence was not excessive See oN eer 
—————- 84. Although an accused may not be entittled to an acquittal under— 
he may. not be a pr opr object of the peal discipline of a jail ‘ies 


— 84. Persons of unsound mind. Procedure to be followed in trial of— 
- 121A,122,; 123. Conspiracy to wage war againstt he Queen. Ac- 
complice evidence. Accomplices:made witnesses without tender of pardon. 
Admissibility of such testimony, but necessity for great caution in deal- 
ing with it, confirmation required existence of conspiracy being estab- 
lished, sayings and doings of conspirators, though in absence of each 
other, evidence against fellow conspirators ase 


—~-— 163, 116. The accused was convicted under sections 161 and 210 of 
the Indian Penal Code.of abetting the taking by a public servant of an 











illegal gratification, the public servant allowed the gratification to be de-- 


livered but not in order to its acceptance but merely for the purpose 
of having complete evidence of the transaction. 

Held—that as no offence was committed by the public servant the section 
applicable was section 116 and not IIo... 

Held also—that the offence fell under the second part of section 1:16, 
the illegal gratification being offered to a judge to induce him to show 
favour in.the decision ofa suit, and it being the duty of the Judge to pre- 

" vent the commission of the offence of corruption of justice =... aes 2 
161, 116,214, The accuséd gavea sum of Rs. 30 toa Magistrate 





before whom -her husband was charged with an dffence as a motive for. 
letting him off. The Magistrate by whom accused was tried acquitted 
her on the ground that a relative and hanger-on of the Mycdk had asked 
her for a bribe on the Myobék’s behalf. e 
Held—that the acquittal was bad in law ees st sd 
170. Section 170, Indian Penal-Code, does not make the act of pre- 
tending to hold a particular office as a public servant punishable, unless 
the person in ‘such. assumed character does or attempts to dc any act 
under colour of such office bes ive ee ae. 
————— 176. Kor the purpose of section 45, of the Code of Criminal Proce- 
dure, as modified by section 4 of the Village Regulation, a’ village 
headnian must be a headman appointed under the Regulation, and a sub- 
ordinate ywagaung under the duly appointed village headman is not 
liable for failing to give information ynder section 176, Indian Penal Code, 
though he may be liable under section 8 of the Village Regulation ee 
——— 17 Omission to furnish information to a public servant respecting 
the commission of an offence . “ se ne se 
nae 182, 220,342. Sancticn. required to prosecution under section 182— 
Giving’public servant false information with intent to cause injury—Appli- 
cability of section 220 to malicious arrest by police-~-Responsibility of 
police in such matters ioe sa ‘ea tes Shae 
188. Disobedience of order promulgated by public servant lawfully 
empewered to promulgate such order. Powers of Magistrates limited 
to’ those conferred by Chapters X and Xt ofthe Code of Criminal 
. Procedure tee we see Bee ; ane 
‘“_—.——. 188, Disobedience of order duly promulgated by public servant. 
Necessity for careful observance of procedure laid down in Chapter X, 
Code of Criminal Procedure, to make order such as is contemplated in 
section 188, Indian Penal Code. Points to be proved before conviction can 
be had under thzt section ae ae ee a 
——-——- 188. The Magistrate finding seme high-smelling hides near his 
" house verbally ordered the owners of the hides not to repeat this nuisance. 











. His orders were disobeyed and the offenders were tried and convicted by 


the Magistrate. 
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Held—thot the Magistrate had no power to give’ the order.as-the order. 
was nol made after’: due enquiry, and that he had no power to try the: 
offence, being barred by seclions 487 and 555, Code of ‘Criminal 
Procedure ee 3 ee Bins see i ke 

Pinan Cons, 188. An order by a Deputy Commissioner : forbidding the 
slaughter of cattle or sale of meat within a radius of three miles cf a 
slaughter-house licensed ina village by the Deputy Commissioner held 
not fo be an order. by a public servant lawfully. empowered to. promul- 

nte such order, and conviction under section 188, Indian Penal Code, 


178 


or disobedience to the order set aside — ise sag sat ey 
mone 188, The accused were convicted under section 188, Penal Code, of. 
slaughtering cattle withont first producing them at a police thana in cone 
travention of orders'issued by the Subdivisional Officer under instructions 
from the Deputy Commissioner. 

Held.~that two main points have to be proved in a case of this kind: . 
first, that the order is one “ promulgated by a public servant lawfully 
empowered to promulgate such. order,” and, secondly, that disobedience: 
to the order “ causes or. tends to cause obstruction, annoyance, or injury 
to any persons lawfully empowered,” a 

Pointed out—that section 188, Indian Penal Code, does not'refer to an. 

- order which a public officer is not forbidden to issue but to one which -he. 
_was lawfully empowered to promulgate ‘ hoa * eae aie 181 
ome 188, 268, The myothugy:. and a large number of his villagers 
came to the Magistrate and represented that the :mother of accused had 
died on the morning of the last day of the month, and, as according to 
local cusiom, it was not usual to keep the corpse of the person dying. on 
the last day of the month till the following month or change of.the moon, 
they had’ asked the accused to remove it. outside the. town, but he. had © 
refused to do so. The Magistrate issued an order to the accused to 
» Femove the corpse, ‘and, as he did not obey it, prosecuted him for dis- 
obedience under section 188, Indian Penal Code. ng fi fon a 

Pointed ont—that the truth of the notion that the pollution ofthe pre- 
sence of the body of a person dying on the day before the new moon cai,‘ 
during that day, if the corpse is not remuved before night, cause the: 

hysical injury, danger, or annoyance referred to in section 268, Indian . 

enal Code, ig a thing that cannot be presumed, but must:be proved ©... .. 183 

————='193. Amount of corroboration required to prove statement false, ~ : > 
Importance of proving every essential point in criminal prosecutions. ©... - 187 
= et 5x, . Attempt to abet the cornmission of the offence.of ins: 
tentionully giving false evidence. Sanction to prosecution under section - 
193, Inuaan Penal Code; not required when offence not committed in ree: 
lation to a-particular proceeding in any particular Court—sections 108 (4) 4 
and.511,-Indian Penal Code, abetment.itselfan offence -- ...-- +> eve 1gt 
memes 103, 203, False evidence given to police. during course of investi . . 
gation under section 161, Code of Criminal Procedure. Offence falls — 
under section 203, not section 193 <i die eee 8 ‘eek 105 
‘weemne tq, ‘the offence of giving a gratification to any person in consider- 
ation of that person concealing any offence, or. of. his screening any person ' 
from legal punishment: fer any: offence, or of his not proceeding. against 
any person for’ the purpose of bringing him to legal punishment, maybe: 
ccmmitted not only in respect of a completed offence, but also in respect _ 
of an offencé which it is propc sed to commit aS ie. “gen? 196 
261. Duty of Criminal Court to protect, against trespassers, persons « - 
who are in peaceful possession of property . ee eee ee) 
——~-—— 295.. A kyaung is a place‘of worship or an object held sacred by - 


179 





9 ‘ 
Buddhists within the meaning of section 295, Indian Penal’ Code wee. 198 
women 295, 297.. The accused was convicted and sentenced for defiling.a 
place of worship by having sexual. intercourse within the enclosure .sur- 
rounding a pagoda. as 
47 
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Held—that it was doubtful. whether the proper construction of the word 
“ defiles ” in collocation with the words ‘‘ destroys, ” or“ damages” 
would cover such an act, and that the conviction should be one’ under 
section 2075 Indian Penal Code, as the place was a place of worship, and, 
on the evidence, it was a trespass to enter it for the purpose for which the 
accused entered it and. the accused. must have known that the religion of 
ibe rhea who worshipped at the pagoda was likely to be “insulted 
there aes 


PENAL a tat 302. Peavi of death=Tdentfication * of fiddly —Presumption Peo , 


circumstances ‘attending - disappearance’ of - deceased without finding 
corpse—Abetment—Confessions ‘of abettors—Murder excluded from éxcep- 


tion. in, section 94, Penal: Code—Examination ‘of accused in Court of 


Sessione eet evidence: - - ’ 
- Murder and. abetment of murder—Causing death by adminis- 





aan “8 poison with assistance of innocent person—-Statement of: 


deceased person as-to the cause of his own death andas to the cause of 
death. of’. another, person occurring in the same transaction, The provi- 
sions of section’ 53%, Code of. Criminal Procedure, as to statement recorded 
under-section.-164,;when the-provisions of the section have not’ been fully 


compliéd with by the shag nats) although the nocd, may have admitted 


making the statement. 

302. - The Court : might properly ‘take into consideration the youth 

ef the accused, when passing a capital sentence 

302,304; » Tle accused, .a young man of 18 ‘years, struck ‘the deceased 
one blow-with-astick, alight-one. . _ 

Held-~that, the. intention to cause death was not proved and east not 

be inferred. .:. . 

-  Also-—that under ‘the. Gieumibences it was doubtful if accused ace! 
that the -act-was. so-imminently dangerous shat it must in’ all probability 








cause such ‘bodily injury as -was_ likely to result in. death. _ Conviction 


under section 304;:Indian-Penal Code bi 
—————— 304. The accused was sentenced to ten years’ HRs fe for kill- 
ing an adulterer in the act of committing adultery with his wife. - It appeared 
that on the passion of the moment he struck the deceased with greater 
violence: than he was aware of or had meant to do and‘that he had no 
" intention.-of -causing either, death -or. such bodily injury as was likely to 
cause death, though he had the’ knowledge that he was lkely tt: cause 
death, | <= 
Held —that the senter.ce passed of ten years’ transportation was exces- 
sive, as it’ did not sufficiently allow for~ the fact that the )-rovocation 
was one of the gravest kinds which could be given to a man Ss. 
— 304: ‘The Court did not find that the’ accused intended to cau 
deat h, nor-was it found that the act was done with the intention of caus*' 
ing ary bodily injury such as the offender knew to be likely to cause 
death, nor that ‘the offender knew that his act was so imminently danger- 
ous that it. must in all probability cause death or such bodily injury as 
was likely to cause death. . 

Held-that. the accused must. be taken’ to have known that, the 
blow he: dealt on fhe head was likely to cause. feath, but without any 
intention to cause déath. .Conviction altered from’ section 302 ‘to 304, 

Indian Penal Code.. ai 

———- 304A; : ‘The accused was charged’ ‘with the offence of causing , the 
death of his wife by doing a tash act. not amcunting to culpable hom 
cide by-kicking her during a quarrel. with his bare foot. Death resulted. 
from rupture of a greatly enlarged spleen caused by the kick. 

Held—that as there was nothing to show that there was any rashness, 
ho offence was committed except voluntarily causing hurt ds 

~— 324. When'a Magistrate allows a case uniler—to be compounded, 
necessary: particulars to be recorded : 

—-———~ 336, 337- If a person throws stones at night in such a way as to, 
tun the risk of hitting persons who may be sitting or walking in » the, 
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street, he does an act, which may. in itself be lawful,so rashly and negli- 
gently as to endanger the safety of others, and he commits an offence for 
the punishment of which section 336, Indian Penal Code, was enacted. _- 
If so doing he actually causes hurt, the offence under section 337, 
Indian Penal Code, is comt:.itted a aa sues tA 
Pena Cope, 342, 348. Criminal responsibility of police officers-detaining wit- 
nesses unduly or disobeying directions of law concerning the detention of 
accused or suspected persons in custody, whether by actual physical 
restraint or practical coercion through fear. 
Irregularity of proceedings by investigati 
Chapter XLV, Code of Criminal Procedure ee 
——--—— 352. What constitutes the offence of criminal force Sesh ks Binoy 
——-—~—  3°2, 354. Assault and use of criminal force. Proof required that 
force was used intentionally to a person’ without that person’s consent, 
Measure of punishment when results not contemplated ensue «..... ieee 
—— 354. Assault or use of crjminal force to woman with -intent to-out- 
rage her modesty—Necessity to see whether charge is supported: by inde- 
pendent evidence besides that of the woman herself, or is corroborated by 
er conduct and the surrounding circumstances, and is consistent with 
ordinary probabilities ae a outs Fe eas: Say Bel dase 
— 354, 376, 511. Magistrates should not give themselves jurisdic: 
tion by trving cases under section 354, Indian Penal Code, which properly 
fall under sections 376 and 511 eee “es ‘ 
———— 378. Theft of property pledged by pawnor from pawnee ee 
— 378. Attempt to commit theft by taking fish in a fort moat, an 
enclosed body of water, in which fish must stop subject to the control of 
the owner. ie: 433 Bs aes ae ‘ess 
379. The accused were convicted for dishonest dispositions of pro- 
perty for wiping out certain pots which were conveyed back from Yenan 
gyaung after discharging the earth-oil they-had contained. } 
Held—that if any offence were committed: it would be theft, but it was 
doubtful whether the oil in this case could be regarded-as moveable -pro- 
‘ perty and whether it should not be.treated as refuse, abandoned by the 
owners as of no account. In any case, section 95, Indian Penal Code, 
would apply in so trivial a matter , eit 1 we a , aie ye ee 
———~ 379, Theft—Criminal micappropriation—Trespass—Possession of 
immoveable property.. Meaning of— . ... cies a 8 Weare 2 itm. oe 
~sorem = 379, 403. According to the custom of: the country, cattle turned out 
, to gravain the pastures and jungles are ordinarily’ in the possession ; of 
the uwners unless the contrary is shown, and the taking of such cattle is 
theft and not criminal misappropriati¢n 











— 279,429. A person, who has stolen a bullock and has been convicted 
of the theft cannot afterwards be convicted of mischief by slaughtering it, 
because,the causing of “wrongful loss,” which is an ingredient of both 
offences, has already taken place, inthe theft. =. . a 
A Magistrate should, not pass, sentence under section 349, Code .of 
Criminal Procedure, and then try the accused himself .on . the charge 
arising in the samecase, His proper course is to set aside the 
ings and direct a fresh trial ab ¢nztio before himself _.., sik 
———-— 380. Sefterice of fine without imprisonment, illegal pies cern 
——— 394, 397. The identification. of the accused must be.distinct and 
positive—Delay in arrest—Omission of:search for.stolen property. . :. ne 
— 395.. A report was made by a thugyi that dacoits had attacked «his 
house, carrying away Government money and his own belongings. 
After prolonged investigation the case was thrown out as false. Subse- 
quently one Myat Gyi was arrested for house-breaking and, on.induce-. 
ment from the arresting police officer of favour being shown him, madea 











confession touching the dacoity, which implicated seven other persons, two. 


of hom who made confessions being convicted, while Myat Gyi who had 
originally giveri the information received a pardon as approver. The 


other accused were acquitted, 


on of offence by Police under 


proceed- 
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| Held-—that no offence of dacoity had ever been committed and that the 
convictions could wot otherwise have -been sustained on the evidence, thé 
confessions having been elicited. under’ suspicious conditions and Myat 
Gyi’s testimony: being practically worthless intrinsically under the cir- 
cumstances and being uncorroborated by any independent evidence fee 

‘Pewat Copz, 409. What amounts to sufficient evidence of misappropriation 
depends on the circumstances of the’ individual case tne wre 

———— 415.. Charge: of cheating by a person bound by law or by a legal 
contract to protect the interest of the person cheated by a thugyi or 
village headman in the. matter of the assessment’ of State land made by 
thamadis or assessors'and alleged.to be below the proper rate. 

Held—that under the circumstances the thugyi might possibly — 
committed the offence of abetment of cheating by the assessors, but that” 
mere::silence-on -his part did not amount to a dishonest concealment of 
facts: constituting ‘a deception by.him. The explanaticn of séction 415 
refers to the actual. deception itself, and not to the concealment of a 
deception by some one-‘else™.... “eee 

————- 426. Thetwo- accused were. convicted under secti. n "426, Indian 
. Penal’ Code, ‘but. the Magistrate considered that the cffence fell’ also 
-under section 447. ° 

Held—that the accused must. be held to have committed michiet, and: 

that ‘by committing - mischief they -also’ brought themselves under section 


447,Indian Penal Code - as S idey ae sine Te 


“+ 431. “The. accused was convicted for using a cart over a Government 
road with solid or. Burmese wheels, there being an order issued that 
carts with solid wheels ‘were:not to be used on this road. 

Held—that there was'no evidence produced to. show that any mischief 
. was caused to the road, and that the road int consequence was rendered, 
or known:to be likely to ‘be. rendered, impassable or. less: safe for travelling 


or conveying property: .—... tes ae ves een 





447. Whether’a party is in possession of ienmncmeaiise Property cr 
"not is-a’question.cf fact to be ascertained: by taking evidence in the ‘usual 
way... The mere fact that a decree has been given against cne party: by - 
the Civil Courts.'does not. determine the question of “possession, as’ that 
party:may still be in possession of the property in dispute until effect is 
given to the decree in due course of law. 

If parties consent to arbitration after ‘the oe of the Civil Courts ts 
passed, and an award is made subsequent to the decree, the award, if 


binding, would probably supersede the decree and alter the position of the : 


' 


parties accordingly . ee ws» 





447. -The accused cain and took fruit from. certain gardens form- 
“ing part of the estate of their deceased relative to which they: and ‘the 
complainant were rival claimants. The gardens were in charge of pézsons 
receiving yearly wages from the deceased for taking care of them, and such 
persons “were in possession either’ on account of ‘complainant - or of the’ 
‘deceased’s representative, whoever that might be. 

Held—that though the accused might have a genuine belief in the 
soundness of their title, they could riot be considered to be- acting in gcod 
faith, :as- they must have been aware that they wére not ‘entitled . toa 
immediate possession and that they were invading the rights df: the 
person or persons in possession for the time being, who were not holding . 
under: them and were not-bound to let them have the fruit. ; 

Held also—that there being no restriction on the point in section 441, 
the intention-to intimidate, insult, or annoy may be against a person in con 
structive as: well. as against. a person. in actual ‘possession of -immoveable 


. 


property.-: wee baie aiolavd 





447. Ina case of a complaint charging the npaliaad Rae ie sections 
447 and 426, Indian -Penal:Code, for trespassing on his land and’ cutting © 


certain trees théreon, when the complainant: alleged he had been in pos+: 


sessirti:-for 21 years, the ‘Magistrate, without fully ‘examining the com- 
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plainant dismissed the complaint under section 2¢3,:Code of Criminal. 


Procedure, holding that the case was a dispute as to the ownership of the 
trees. 


Held—that the Magistrate was wrong in dismissing, as he did, the. 


complaint without fully examining the complainant ate 
Pgnat Cone, 447,457. Criminal les tae and lurking house-trespass by a oe 
Difference between— . ae ee 
457. House- breaking or lurking house-trespass by night in 
order to. commit theft is “ordinarily an offence under, the latter p art of 
section 457—is more serious than one under.section 380, and it is impor- 
tant that the trial and conviction should be under. the right section in 
order to the infliction of adequate punishment and the suppression of a 
dangerous form of crime, and also in order to thé enforcement of the 
obligation of giving information of stich offences imposed. by law 
457. Seriousness of an offence’ under latter part of section 
457- House-breaking or lurking house-trespass by night in order to the 





committing .of theft, especially ‘when committed by an old offender. In- 


adequacy of punishment sie aoe see ues 
——— 463, 467. The accused was convicted under sections 467 and-109, 


Indian Penal Code, but was released on appeal to the Court of Session, 


On appeal .by the Local Government the order of acquittal Was reversed 
. and the sentence though reduced was restored: 

Pointed out—that the offence was punishable with transportation for lifé, 
and that, cn another occasion, exemplary punishment might be required. 
Meanings of terms Forgery—* fraudulently,”*“ defraud,” explained si 

46s. Conditions necessary to establish fraud. Fabrication of doci- 
ment to support complaint already made or escape consequences of 
having made it—Forgery. Making false ‘document, What constitutes— 
—-— 465. Forgery. Proof of an ‘intention to cause injury or damage, 
notwithstanding the fact that the docurhent was a ‘false document. To 
constitute a false document it must be proved -that it was made fraudu- 


lently or dishonestly See eae tee ar rte 
——— 490. An offence under section 490 may be committed on a journey 





by a servant hired and paid by the month. “Ill-treatment ” as an ex-” 


cuse for leaving service- Whether “ abuse ”..amounts to ill-treatment is 
a question of fact tes one es tee 





stances, would cause a breach of: the peace or ‘other offence to be com- 


» ited ae on 

———m— 511, Attempt to commit an offence—Theft—Conviction for—. Section 
of offence should be added to the order ... sea ea sak 
PenaLty for breach of Municipal rules tas wed 0) a rr 
Permission oF Court to allow cases to be ‘compounded, Discution, should 
be exercised in allowing—__... aa sa <a a 


PERSONATION oF A PuBric SERVANT. Section. 170, Indian Penal Code, does 
not make the act of ‘pretending to hold ‘a particular office as a public 
servant punishable unless the person in such assumed character does,. or 
attempts to do, any act under Colour of such office ... tee 

PERSONS OF UNSOUND MIND, Trial of—. Procedure to be fallowect’ es 


Prrirron presented by an accused person in his defence in a summons case, _ 
chargeable with.a court-fee when thé provisions of clause (XVI) ds Section... 


19 of the Court Fees Act, do:not apply’ 


PLACE OF WORSHIP. Defiling of —. Application of section. 297, Indian Penal 
Code, instead of section 295 - oes see, 


Porson. Death caused by administration of—with ass: istance of an innocent 
person ies 


Pottce, 29. An offence under section 29, Police Act, is not a cognizable offence y 





34. A municipal bazaar may be a public thoroughfare te see 


504. ‘Toconstitute an offence under seclion 504, it is sufficient to" 
‘prove intentionally insulting provocation which, under o-dinary circum: 
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PoLicr. Falseevidetice given to—during’ investigation under section’ 161, Code 
“of Criminal Procédure. Offence under section 203, Indian ‘Penal Céde, 
not section 193 -s. aes "one 

—————‘have ‘no ‘power. to allow. cases to be sompontified without “Sending 
them to‘Court —... 

————— ‘Responsibility’ of-in cases of aaitects attest. Applicability ‘of Sec: 
tions 220,.342, Indian Penal Code ce 

Potice Orricer, Complaint made by a—which is not a police ‘Feport, must 
be on sworn information’as in the case of ‘other complaints one 

‘Irrelevancy of ‘confessions made ‘by accused persdns ‘én account "of 
inducement, ‘threat or’ ‘promise offered or made by— scr 

——— is a “pubiic officer ” under section 74 of the Evidence Act 

———— Responsibility of—in detaining accused pérsons’ Ss ay | ‘to .obtain 





——m 


information leading ‘to the ‘detection “of an offence... ae 
Pouce Report is a report mentioned in viens XIV, Code: of: Criminal 
Precedure 


Péneri Kyaune declared to be a place of worship. and-an- “object non 
sacred by Buddhists within the meaning of section 295,- Indian Penal - 
Code eee 

Possession. and manufacture of fermented liquor constitute distirict. offences “ 

———-~——— Caitle turned out to graze in pastures and ak ae are ordinarily i in— 


of owner 
—-—— Constructive and actual—of immoveable _property—Insult"—Annoyanice 
— Duty of Courts.to protect rights of uaa in— .. ves sins 


Intention — Mischief 


‘of arms.. Search made for illegal—. The fact that the jeu procedure : 


was not followed.in making the search. would ‘not: te sufficient to - take it 


necessary to acquit.the accused i ‘ 
— of foreign spirits for personal - use. ‘by a Chiriaman not. an offence 





punishable under the Excise Act - gree 
———— of immoveable as ele Theft—Trespass—Criminal mmisappropria- 
tion. - Meaning of | ve “eas sae ii 


~—-—— of immoveable property. “What constitutes— 

——-—— of .immoveable property. Object of section 145, Code ‘of Criminal 
Procedure e ee 

——— of malt liquor by a Bounun not. an aac merely bensuse such 
liquor may not be sold to him 

— of opium by Burman. | Moderation ‘required in “punishment of person 

accustomed to use of drug... 
of opium by Burmans. Measure of punishment—under section: %, 

aS Act aa 

of opium in excess of quantity allowed by law. "“llegality’ of - . 

of opium. Presumption as to—found ‘in luggage of child of’ twelve 
years travelling under charge of an adult 2 ise oss 

——~—— of property. Duty of Criminal Courts to protect against “trespassers 
-persons in peaceful— 

—-— of, pyaungchi or betnchi for further use after being removed from 

- opium pipe, illegal eve fee e 
What constitutes—. The owner of a palm-tree i is in- possession of the 
tari contained in pots hung by him on the branches to catch the sap 


Postponement .of trial under -section 465, Code of Criminal Procedure, on 
sufficient proof of unsoundness of mind of the accused 
POWER-OF-ATTORNEY. Amount of court-fee _on—noft, “allowable _as__costs_ 











— 








“under section 31, Court Fees Act 
Powre~ of District Magistrate under section 515, Code of Gimina) Brock 
dure — 





ferred by Chapters. X and XI, Code of Criminal Procedure... 
———— of revision conferred on District Magistrates-by-section XII of the 
Schedule to the Upper Burma Criminal Justice Regulation includes power 


— of Magistrates in regard’ to public nuisances limitéd to those con-- 
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INDEX, 


‘of revising an order of a Magistrate of the 2nd class awarding a portion 
of a fine as a reward ae re ve ie a 
Powers of setting aside an acquittal, not conferred on District Magistrate, 
by the Upper Burma Criminal Justice Regulation ae S uses 
Prisoner 1n Jatt. Copy of judgment for—. Delay in furnishing—. Magis- 
trate’s business to avoid delay as oes igs one 
Prisons, 45, 52. Separate sentences should not be passed under sec- 
tions 45 and §2 at the same trial ie . aes 
54. Accused convicted under a rule: not applicable to him; convic- 
tion quashed Ws so ee . 
Prison WarDER not a constable of a jail police-guard ‘es soe 
Private prosecution of a person accused of an offence otherwise than in his 
‘capacity of a public servant. Sanction under section 197, Code of Crimi- 
nal Procedure, not required for— ivé 





oo see ate 


eee aes 


PRESENTATION of appeal to officer in charge of jail equivalent to presentation - 


in Court nee aa os ca 
PRESENTING. Meaning of term—under the Stamp Act. bi tee 
PRESERVATION OF THE PUBLIC PEACE. Object of section 145, Code of Crimi- 

nal Procedure... a aus ae 
Presume TION. as to possession of opium found in luggage of a child of tender 

years travelling under the-charge of an adult as 
Previous convictions, Evidence of—for purpose of affecting punishment 


oer eee 


eee 


imposed, admissible : ee 386 
——~---~ Severity of sentence on conviction for subsequent offence ns 
Procedure. Erroneous—in furnishing a copy of judgment ¢o a prisoner’s 

relative for purpose of appeal; delay caused thereby : oe 


‘——--— Irregularity of—in returning case referred under section 349, Code of 
Criminal Procedure, for severe sentence to referring Magistrate for dis- 
posal « 


enna ae ‘f—under section 487, Code of Criminal Procedure, in. 


trial by Magistrate of nn offence referred té in section 195 which was com- 


mitted in contempt of his own authority ves Sie oe 
——— of Magistrate in dealing with cases under section 349, Code of Crimi- 
nal Procedure, when-another charge against an accuse] arises in the same 


trial 


aoe vee see Poy 


prescribed for contempt of Court ... wes ce aes 
———-— io be follcwed in the trial of persons of unsound mind... ales 

to be followed under section 8 of ‘the Gambling Act se aa 
———-— to be followed when -an original or appellate order of acquittal 


passed by any Court other than a High Court‘is intended~to be appealed 
against ee ae oT ves, 








aoe eee oer 


Pr<cEEDINGS when void-under section 57 of the Excise Act sei ae 


Frocsss issued at the instance of Municipal Officers, not exempt from 


. court-fees vee oC tue te sea 
Promissory Not. Unstamped—. Taking over of—. Meaning of the terms 
“accepting ” and “ presenting” esa ove i 
Proor oF DeATH. Presumption from circumstances attending disappearance 
" of deceased without finding the corpse .., ase 
Proor reavirep that cfiminal force. was used interftionally to a person 


wee 


eee oes 


+26 eee 





without that person’s consent a a 
to show upon whom dishonesty or fraud is charged to have been 
.cymmitted to constitute forgery see one bes aa 


Property. ‘ Constructive.and actual possession of—. Doing an act to insult 
ot annoy person in— __ j 


—— — Immoveable—. Possession of—Theft—Criminal misappropridcion— 


Trespass. Meaning of—  ...' Mar Beak benee Fe wee 
Immoveable—. What constitutes possession sae ees 





-——_— Peaceful possestion of—. Wuty of Criminal Courts to protect per- — 


sons in—against trespassers 84 208 
~——— Stolen. Search for—shculd be promptly carried out ... ee 
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Page, 
Bmueieae Theft of—pledged by pawnor from pawnee a 232° 
Prosecution for making a false complaint ordered by a District Pace : 
-. trate. Preliminary enquiry under section 476, Code of Criminal Prote- 
*aure es er - 260 
—t—— for offence ‘ander section 19 tf), “Arms Act. Sanction’ of District 
Magistrate necessary before— can be instituted a oie we 5. ye 
oem» under section 182, Indian Penal Code. Sanction required vexr == ¥7 2 
———— under Stamp Act. Sanction of Collector roe Fr ee R07 
PRovIsIoN made by a father for maintenance of his child on divorce of 
“mother wen “Kee be 62 
PusLic DOCUMENT. “What becomes—under section 745 Evidence "Act ‘ eel 24 
PusBiic nuisances, Prevention of~, Unfounded assumptions 183 
———--—— Powers of Magistrates in reyard to—limited to those conferred by : 
Chapters X and XI,.Code of Criminal Procedure ... tee re y/-| 
Pusiic Orricer. A police officer: ig a—under: section 74, Evidence Act ee 24 
Pusuic psacs. Preservation es of section 145, Code of Criminal Pro- ~ 
cedure smears wile ta ie 23 
Puptic PLacr. Cock: -fighting i in—~ 41mg 
— Cultivated field is not a—for the purposes of section 10 of the Gam- 
bling Act. A z@ not owned’ or occupied is not a. Offence of setting 
birds or animals to fight consists in its being committed in a— Ais 117 
Persons engaged in #¢ gambling in a——Conviction under section Io, 
Gambling Act .. ae 122 
PusBric Servant.. Abctment of ‘taking of ‘illegal gratification by. a—whose 
duty it is to ptévent the commission of the offence,—section’ of Penal Code 
applicable: 4 te ai 454 
Abetment of—in accepting. or obtaining an illegal gratification we 158 
Cririnal breach of trust by - “What amounts to sufficient evidence GE : 
‘misappropriation. én * art vee 253 
——---— False information given ‘to—with niet to cause’ injury. Sanction to 
prosecution required under section 182, Indian PenalCode ... - sae 172 
———— Omission to furnish infotmation. to—regarding the commsssion of an 
offence. wn TE 


~~ Order issued ‘by—must be an order issued by ‘a—lawfully empowered 
to promulgate such order to procure a conviction under section 188, 
Indian Penal Code ie sec | 199 
———— Order issued by—must be an order issued by. Z e—lawfully “empowered : 
’ to promulgate. such order for a conviction under section 188, Indian Penal 


Code ea ae 181 
—~~——— Order promulgated by-~. Disobedience of — Necessity for observance z 
of procedure laid down in Chapter X; Code of Criminal Procedure . aie he. 


————-—— Personation of—not - punishable under section 170, Indian Pénal 
Code, unless such ‘person does or attempts to do’an act under colour of Re 
his office one 168 
eee Sanction ander: section 107, ‘Code of. Criminal Peced ire, ‘not required. 
for private prosecution of a person accused of. an offence otherwise than in 





his capacity of a-— e Sie ey 
PunisaMeEnt for first conviction Gones section 10; Gambling Act.” iu, - FIO 
— 40F house-breaking ‘ ‘orlurking house- -trespass ‘Dy night: eat es an 273 
—_: fcr illegal possession of opium. Measure of— : ; <1 @ ©6139 





_- Inadequacy of—for offence of house-breaking or lurking house-tres- 





’ pess by night committed by an old offender __. : en FA, 
- Measure of—for ‘killing adulteter i in act by’ husband of wothan’ Ss 33 
~~» Measure of—for possessicn of opium by Burmans ars ore, 135 
—+-———- Measure of—when results not cpitemplated ensue 228 
Praunecur when remoyed from opium. pipe and. retained. for. ‘further “use Cason 
— “is @_*reparation of ¢ opiuin 5 possession illegal oie is oe 133 


aa 


Queen. Waging war against— Orie? ne we 448: 


INDEX, 


R 


RAFPLE is a game or pretended game of the nature of #. Conviction for— 
legal 

RAILWAY FARE. Refusal or failure to pay—not an offence under | séction 113, 
Railways Act... 

ah vaie Failure or refusal to pay proper railway fare “and: excess 
charge See section 113 is not an offence and cannot be punished by “a 
Magistrate whose functions are limited tothe recovery of the sum pay- 


able as if it were a fine. Section 133 does not apply to proceedings under 


section 1133 neither does section 31, Court Fees Act 
——-—— 126-130. An offence under section 126 is not triab! e by. a Magis- 


trate of the ist class. Such cases should be sent ap to the District ee: 
trate fortrial ... oe aes coo 





~- 133, does not apply to proceedings ‘under section 113 sae toe 
RaSH OR NEGLIGENT AcT. Death caused by— se eee 


RE-aRREst by police after discharge by a Magistrate without order of 


District Magistrate, Hlegality of ... eee Po Ae 


RegusAtL or failure to pay railway fare not an offence under section 113, Rail- 
ways Act eee ees eas tee 
RELIGIOUS PURPOSES. Hludansa or gift for— 


“Report. Police-is a report mentioned in Chapter XIV, Code “of Criminal Ay 
Procedure of sae 


‘Resutts, not contemplated. Measure of punishment when—ensue se 


Revision Interference in—without necessity not justifiable in a case in which 
there is some evidence in supper of a conviction and in which™the law 
allows no appeal sos tee 

——-— Powers of—conferred ona District Magistrate by section XII of 
Schedule to Upper Burma Criminal Justice Regulation to revise order of a 
Magistrate of the 2nd class awarding a portion of a fineasareward . 

~——-—--» Powers of-~of District Magistrate under section 515, Code of: Cri- 


minal Procedure see 2 sis nt oo 
——~——-— Powers of High Court in—to convert an acquittal into a convic- 
tion. Precedure one oo 


RewarD awarded bya Magistrate of the ‘nd class of a portion of a fine. 
Power of District Magistrate under section XII of the Schedule to the 

: Upper Burma Criminal Justice Regulation to ‘reverse the order ~ 
8 ern Order for payment of—out of a fine sal ad by a Criminal Court 
shou fd be made when passing judgment vee 
Ruze,” Municipal—. Power conferred by section 21, “Municipal Regulation, 
to deal with ccntinuing infringement of— . vee 
~—----— under the Hackney Carriages Act, and condition of a license set out 
“in Rule 7, distinguished ‘a on tee sate ee 


$s 


SacrepD oBsecr. Péngyi hyaung declared to be a—within the inating of 
section 295, Indian Pere Code . 
Saez of liquor toa Burman without a license. What constitutes—as distin- 
guished from abetment of sale 
of liquor to Burmans. Section of "Excise Act under which punishable 
liquor to Burmans .,.. sae 8 
Sancrion ‘given by District .Maigstrate or District Superintendent of Police 








for prosecution under section 29, Police Act. Copy of-—to be filed with — 


Papers on the trial record... va a tee 
~——--—— of Collector. Prosecution under Stamp Act * gam: ge 
~~ of Collector. Prosecution under the Stamp Act 
——~— — of District Magistrate. Prosecution under ‘section“19 f), ), Arms Act 
——————— to "Notes fo for intentionally giving false evidence. Indefiniteness 
pf+-. Notice before giving sanction... .. ser. susie aire 
48 . 
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Tuueyi or village headman. -Abetment of-cheating by— 
Tr Gamsxiinc, Persons engaged in—in a place to which the “public have 
access. Conviction under section 10, Gambling Act 
is of the nature of a raffle one eee kd 
Tims. Exclusion of requisite: for obtaining. copy of esas for purposes 
of limitation in appeal +a ae a6 
Toppy. Possession of—. What ‘constitutes—. The owner rf: a "palm-tree j is 
in possession of the toddy contained in pots hung by him on the branches 
to catch the sap ~ = yao ies 
TRAVELLING expenses of witnesses erroneously included as costs under section 
31, Court Fees Act 
Treseass. Criminal—and lurking house-trespass by “night. Difference be- 
tween— wace ae 
Criminal misappropriation --Theft—Possession of jmmoveable pto- 
_ perty. Meaning of ° . 
‘Criminal- Mischief-—Improper dismissal of complaint: under séction 
203; Code of Criminal Procedure, without. fully examining complainant 
TRESPASsERS, - Protection against, . Duty of Criminal: Courts 
TraL. Postponement of—under section 465, Code of Criminal Procedure, on 
sufficient proof of unsoundiess of mind nner 
of persons of unsound mind, Procedure to be followed as ods 
- of several offences at the samctrial. Difference between separate. 
offences and separate acts done. in the course of the commission of .a 
single offence, pointed out... - vaio 
of warrant cases, charge reeled 4 se we 
‘Summary—by Cantonment: Magistrate without being specially em- 
powered in that behalf. . legality .of— ~ 
Record. Warrant issued under section 6, “Gaining “Act, should 
. be on sine=as docsimentary evidence Sf eaten setae ee Rips os 


Dadoumnen Assumptions. Prevention of—. -Public nuisance -... , 
-Unsounp MiInD. Trial of persons of—. Procedure to be followed 
UnsounDNEss OF MIND. . Postponement -of trial ser -section 465, — Cade “Of: 


‘Criminal Procedure, on sufficient proof of— __. 
UnsTaMrxp DocUMENT. Promissory note. Taking over of— 


V co 


Vittacr Gate. Going to sleep at—not a compliance with requisition to keep 
sabe Conviction of-watchman under Village Regitation 
HEADMAN. Abetment of cheating by— = soe 
HEADMAN. Cattle thelt not one of the offences mentioned in section 45; 
Code of Criminal. Procedure, as enacted by section 4. of the Village Re- 
gulation respecting which a—is directed to.communicate’ information... 
— HEADMAN. For the purposes of section 45, Code of ‘Criminal Proce- 
dure, as modified in section'4, Upper Burma Village Regulation—must be 
‘a headman appointed under the ‘Regulation ate 
Vitxacer. Conviction of—for. neglect to comply’ with: lawful requisition of 


wae ris 





ees 








ene eee 


eae : see 


eee eee 











village headman . ° ...... ose as 
-— Duty of—to assist headman’ of *allgge in execution of” his public 
duties "eee 


“ae 


ViiAcss,:4. In Upper Burma, : section 45 “of the Code’ of. Criminal Procedurg 
. is as enacted by— - 


4. Subetitution of aspecial section for section 45, Colle ‘of Cuminale 
a ARS 


AT ownship. ‘Officer was travelling. from. one village: to ‘nother: 
lor the the Serene of his official business -and requiréd’a Cart tor the con-. 
-veyance of office records. The headman discharged the cbligation so far 


as he -was:concerned, ‘but ‘ene of his’ villagers‘has been. convicted for refus- 


ing or neglecting ‘to comply with the requisition of the ‘headman i in athe 
absence of reasonable excuse. 


oes 
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Held—that the conviction -was sustainable. 


Also—that.the Magistrate should not have :tried the.case himself. If - 


he was:not actually a party, he -had a.personal interest in the matter and 
_ Was precluded by section 555, Code of Criminal Procedure, from trying 
the case 


ons eee abe _ eee oe 5 wey 
Vituacss, 8. The accused.were convicted for having disobeyed an order -of a- 


village headman to bury the carcass of an ox that had died of cow-pox. 
Instead of. doing so they ate the flesh, 


Held—that no rules-having been made on the subject under section 5. 
(2), Village Regulation, by the Commissioner -of. the Division, the head- 


man’s order was not made in pursuance of his public duty, 
Further—the Mauistrate who tried the case not -being empowered 


under.seciion 190 (c), Code of Criminal -Procedure, the. proceedings are .. 


void under section §30 (k), Code of Criminal Procedure, .the -report‘of ja 
Police Officer on.which the Magistrate took cognizance of the .effence 
not being such a, report.as is, referred, to.in-section 190 (c) nai 56 
8. Going to sleep at the village gate not a compliance with the 
requisition to keep guard; in the absence of rules on the subject the 
watchmen are bound to make some arrangenient among themselves for 
- the division of sentry duty-and, mainfenanee.of.an efficient watch 





. Subordinate ywagaung under duly appointed village headma 
not liable for failing to give information under section 176, Indian Penal 
Code, though he may be liable under— 





VOLUNTARILY CAUSING HURT. Death from effects of— nee oe 

= 
Waaine war against the Queen a3 ae Sie ee 
War. Waging ainst the Queen as wee nes ae 
Warrant Cases. Trial of—.°~ Charge required ‘ : 


Wanrant issued under section 6 of the Gambling Act-should be on the trial 
record as documentary evidence a8 os veel: ae 
hi beni should exercise discretion under section 204, Code of 
Criminal Procedure, whether—or summons should issue ees mee 
Procedure to be followed when—has been issued under section 6 of 
the Gambling Act a tee — ave or 
WatToHMAN oy VitLAGe GATs, (Conviction of—under Village ‘Regulation 
for golng to sleep on watch vee Bia 
Wurezs, Solid or Burmese—. Cart with—. Conviction foredriving—on 
Government road sas Vida arses sigs i 
Waurepina, 3,5. The accused was a boy of 14:and had been convicted of 
‘tho same Offence of theft under section 380, Indian Penal Code.’ He was 
sentenced under section5, Whipping Act. 5 ti. 
Held-—that the sentence of whipping with imptisonment passed under 
section 5, Whipping Act, was incorrect. : ; 
Alsomthat a serttence of imprisonment with whipping added might be 
passed on an offender, though a juvenile, under,section 3, Whipping Act ... 
-— 6. Attempts to commit offences specified in section 2 of Act VI of 
1864, Whipping Act, ar@ not punishable with whipping unless the offences 
are also specified in the schedule added to section 6 of that Act by the 
- Second’Schedule of the Burma Laws Act _ see ses ais 
——— of minors for offences under the Railways Act she see 
———*“— To punish an accused person who has been sentenced in another case 
to imprisonment for more than five years or to transportation with—con- 
trary to the spirit .of section 393,-Code of Criminal Procedure a 
Sentence of fine in lieu of—bad in law. Imprisonment should be 
awarded in lieu of—under section 395, Code of Criminal Procedure aes 
Wire. Divorced—. Application by—under section 488, Code of Criminal 
ae Procedure si as A se nha ote ig ey 
IZHDRAWAL. Magistrates. can permit—of complaints under section 248 
Code of Criminal Procedure, which refers only tb summons cases ve ei 
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a 5 BP ‘age, 

Wrrwesszs. Subsistence a ieee and. travelling expenses of—not allow- aor, 
“able: as costs under section 31, Court Fees Act oe 4 
Subsisterice allowance not. paeele under Séction 3% “Court: & . 

















ee es 262. 
watches ‘examined - “under section 8 of the. "Ganbiing ‘Act ‘shouid, rs he com-, " 
plies with the requisite conditions, be granted a certificate of indemnity 
; under sectiong ... ive 115 
‘Woman, ‘Husband -of—killing Saleees in- ee< Punishuiedo= Measure Pat 213 

Modesty of—outraged by assault or use of criminal force 5 necessity . < 

“for independent evidence or other corroborating circumstances ; oa 229° 
‘Worsuie. Place of —, ‘Defiling of—. - “Application of section 297, Indian. 

Penal Code, instead of section 295 ben “199 

‘Place of—.. Péngyt tyaung’ declared to be—within. the “meaning: of ae 

- section:295, Indian Penal Code Os ae uo be wee 198 
Wnoneran CONFINEMENT. by Police to extort iieormatton leading to the : 

detection of. an offence—Irregular’ procedure-—Responsibility sees age 221 

v 


Vwagaung.” Liability of —under section 8, Village Regulation ... eae 169 


